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Statement  of  Case. 

This  case  is  here  upon  a  special  appeal,  allowed  by 
this  Court  on  August  17,  1936,  from  the  order  of 
Mr.  Justice  Cox  of  the  District  Court  of  the  United 
States  for  the  District  of  Columbia,  made  and 
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entered  June  30,  1936,  denying  the  motion  of  the  ap¬ 
pellants  for  an  injunction  pendente  lite.  This  Court, 
in  conjunction  with  the  allowance  of  such  special 
appeal,  also,  upon  August  17,  1936,  issued  an  injunc¬ 
tion  to  remain  in  effect  until  the  final  hearing  of  this 
special  appeal,  enjoining  the  appellees  from  doing  or 
performing  the  acts  against  which  a  temporary  in¬ 
junction  and  a  permanent  injunction  were  sought  in 
the  court  below. 

The  Parties. 

The  appellants,  thirty-seven  in  all,  are,  respectively, 
owners  in  fee,  lessees  for  years,  and  tenants  at  will, 
of  land  located  in  thirty-seven  city  blocks  of  an  indus¬ 
trial  district  in  St.  Louis,  Missouri.  Most  of  appel¬ 
lants  are,  in  addition,  either  manufacturers  or  mer¬ 
chants  engaged  in  business  in  such  thirty-seven  block 
area.  The  appellees  are  the  Honorable  Harold  L. 
Ickes,  Secretarv  of  the  Inteiior,  the  Honorable  Arno 
B.  Cammerer,  Director  of  the  National  Park  Service, 
and  the  Honorable  Henry  Morgenthau,  Secretary  of 
the  Treasury,  who  are  sued  both  in  their  official  ca¬ 
pacities  and  individually. 

Proposed  and  Threatened  Acts  of  Appellees. 

The  appellees  intend  to  acquire,  by  purchase  or  by 
condemnation,  where  the  latter  is  necessary,  all  of 
the  lands  owned  or  occupied  by  appellants  as  owners, 
lessees,  or  tenants  at  will,  together  with  the  remainder 
of  the  lands  in  such  district,  to  demolish  at  least  part 
of  the  buildings  thereon,  and  to  build  some  character 
of  structures  thereon,  claiming  to  act  under  the  au¬ 
thority  of  the  President’s  Executive  Order  No.  7253, 
•> 

executed  December  21,  1935,  and  under  the  authority 
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of  the  Act  of  Congress  of  August  21,  1935,  Public  292, 
74th  Congress  (49  Stat.  666),  which  relates  to  the 
preservation  of  historic  and  pre-historic  sites,  build¬ 
ings  and  objects. 

The  Executive  Order  of  December  21,  1935,  allo¬ 
cates  $6,750,000  appropriated  by  the  Emergency  Re¬ 
lief  Appropriation  Act  of  1935,  approved  April  8, 
1935  (49  Stat.  115),  upon  the  express  condition  that 
the  City  of  St.  Louis  donate  the  sum  of  $2,250,000  to 
the  appellee  Ickes  and  orders  that  the  aggregate  sum 
of  $9,000,000  be  expended  by  appellee  Ickes,  through 
the  National  Park  Service,  in  acquiring  the  tract 
above  mentioned  and  in  developing  and  preserving  it 
for  the  purposes  of  the  said  Act  of  August  21,  1935. 

The  $2,250,000  was  donated  by  the  City  on  May  18, 
1936.  It  is  the  proceeds  of  part  of  a  $7,500,000  issue 
of  special  City  bonds  which  were  issued  under!  the 
authority  of  a  special  election  held  in  St.  Louis  on 
September  10,  1935,  which  election  was  itself  auth¬ 
orized  by  a  Missouri  statute,  an  Act  approved  April 
10,  1935  (Laws  of  Missouri,  1935,  pp.  193-194).  Such 
statute  provides  for  a  special  City  election,  the  issu¬ 
ance  of  bonds  by  authority  thereof,  and  the  donation 
of  the  proceeds  to  the  United  States,  or  its  qualified 
authority,  in  acceptance  of  any  proposal  by  the  United 
States,  or  its  authorities,  to  establish  an  improved 
National  Park  or  Plaza  in  the  City,  the  City’s  dona¬ 
tion  to  be  not  exceeding  one-fourth  of  the  amount 
proposed  to  be  expended  by  the  United  States.  A 
City  ordinance  approved  July  1,  1935,  ordered  the 
special  election  and  submitted  thereat  the  proposal 
of  issuing  $7,500,000  in  bonds,  the  proceeds  to  be  used 
to  obtain  a  National  Park  or  Plaza  to  cost  approxi- 


mately  $30,000,000.  Thereafter,  the  City  requested 
the  President  to  allocate  such  sum  of  $30,000,000  and 
authorize  the  establishment  of  such  a  National  Park 
or  Plaza,  but  the  President  refused  to  do  so  on  or 
about  November  18,  1935.  However,  the  President, 
on  December  21,  1935,  as  stated  above,  issued  his 
Executive  Order  No.  7253,  ordering  action  under  the 
above  Act  of  August  21,  1935,  which  Act  was  not  a 
law  when  the  Citv  bond  election  was  ordered  and  the 
proposition  submitted  thereby.  By  an  ordinance  ap¬ 
proved  February  1,  1936,  the  City  appropriated 
$2,250,000  of  the  authorized  $7,500,000  for  donation 
to  the  Secretary  of  the  Interior  for  use  in  developing 
and  preserving  a  site  in  St.  Louis  for  a  National 
Park  or  Plaza,  making  no  mention  of  its  use  for 
historic  sites. 

Upon  the  donation  of  such  $2,250,000,  the  appellants 
hied  their  verified  bill  of  complaint  for  a  restraining 
order  and  injunction  and  petition  for  a  declaratory 
judgment,  in  which  was  contained  their  motion  for 
an  injunction  pendente  lite. 

Questions  Presented. 

Upon  the  issues  made  by  the  pleadings  the  follow¬ 
ing  questions  arise  upon  this  appeal: 

(I) 

The  questions  of  right  to  sue,  i.  e.,  (A)  injuries 
and  (B)  adequacy  of  remedy  at  law.  (A)  The  injury 
and  damage  which  will  be  suffered  by  the  appellants 
consists  of  (1)  loss  of  title  to  real  property  and  lease¬ 
hold  interests  in  real  property;  (2)  the  incompensable 
cost,  to  such  appellants  as  are  manufacturers  and 
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merchants,  of  the  removal  of  machinery,  equipment, 
goods,  wares  and  merchandise  to  new  locations;  (3) 
the  increased  rents  of  the  latter  appellants  in  new 
business  locations;  (4)  the  increased  taxes  of  the  lat¬ 
ter  appellants  which  will  result  because  of  the  exemp¬ 
tion  of  the  real  property  in  the  district  from  taxation 
due  to  ownership  thereof  by  the  United  States;  and 
(5)  the  increased  taxes  as  the  result  of  such  City 
bond  issue  and  donation  of  proceeds  to  the  appellees. 
(B)  Also  appellants  aver  the  intent  of  appellees  to 
proceed  under  Section  305,  Act  of  July  21,  1932,  c. 
520,  47  Stat.  722,  and  thus  take  summary  title  and 
possession  of  all  lands  involved  without  opportunity 
prior  thereto  to  contest  the  exercise  of  eminent  do¬ 
main.  The  answers  aver  the  intent  to  take  such  title 
and  possession  only  after  a  court  of  competent  juris¬ 
diction  has  found  the  power  to  acquire  to  exist. 
Hence,  TTie  questions  of  adequacy  of  remedy  at  law, 
despite  such  averment,  remain  in  the  case.  (C)  Fur¬ 
ther,  that  this  is  also  a  suit  for  a  declaratory  judg¬ 
ment  is  a  material  factor  upon  the  question  of  right 
to  sue  and  right  to  an  injunction  pendente  lite.  I 


(II) 

The  question  of  the  validity  of  Executive  Order  No. 
7253,  in  allocating  for  the  purposes  of  the  Historic 
Sites  Act,  approved  August  21,  1935,  any  funds,  here 
specifically  the  sum  of  $6,750,000,  appropriated  by 
the  prior  Emergency  Belief  Appropriation  Act,  ap¬ 
proved  April  8,  1935.  This  question  depends  in  turn 
upon  the  following  underlying  questions: 


(1)  Whether  the  intent  of  such  Appropriation  Act 
of  April  8,  1935,  is  that  the  funds  appropriated 
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thereby  shall  be  used  only  for  the  specific  objects  and 
subjects  named  in  such  Appropriation  Act,  which  ob¬ 
jects  and  subjects  do  not  include  the  matters  covered 
by  the  later  Historic  Sites  Act  of  August  21,  1935,  in 

which  event  the  allocation  bv  the  Executive  Order  is 

% 

without  authority  of  law;  or, 

(2)  Whether  the  intent  of  such  Appropriation  Act 
is  only  that  the  appropriated  funds  shall  be  used  in 
the  discretion  and  under  the  direction  of  the  Presi¬ 
dent  and  in  the  exercise  of  the  President’s  discretion 
for  such  uses  as  the  President  may  find  will  provide 
relief,  work  relief  and  increase  employment,  without 
restriction  to  the  specific  purposes  named  in  the  Ap¬ 
propriation  Act. 

(3)  If  the  intent  of  the  Appropriation  Act  of  April 
8,  1935,  be  as  stated  in  the  preceding  clause  (2),  then 
whether  the  Appropriation  Act  is  unconstitutional  as 
being  a  delegation  of  the  legislative  power,  the  power 
to  lay  and  collect  taxes  and  the  power  to  appropriate, 
conferred  upon  the  Congress  by  Sections  1,  8  and  9, 
Article  I,  United  States  Constitution,  and  also  not 
within  the  powers  of  the  President  conferred  by  Sec¬ 
tions  2  and  3,  Article  II,  United  States  Constitution. 

(4)  If  the  Appropriation  Act  of  April  8,  1935,  be 
construed  as  stated  in  the  preceding  clause  (2),  and 
even  if  such  delegation  of  power  be  constitutional, 
then,  whether  or  not,  nevertheless,  it  is  the  intent  of 
the  Congress,  as  disclosed  by  the  definite  provisions  of 
the  later  Historic  Sites  Act  of  August  21,  1935,  that 
no  funds  whatsoever,  including  no  funds  appropriated 
bv  the  Act  of  April  8,  1935,  may  be  expended  for  the 
purposes  of  such  Historic  Sites  Act,  and  no  funds 
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whatsoever  may  be  so  expended,  except  if  and  when 
appropriated  by  specific  and  future  appropriation 
acts  of  the  Congress. 

(HI) 

Whether  the  enactment  of  the  Historic  Sites  Act 
of  August  21, 1935,  is  within  the  constitutional  powers 
of  the  Congress.  1 

(iv)  ! 

i 

Whether,  even  conceding  the  power  of  the  Congress 
to  enact  such  Historic  Sites  Act,  it  is  nevertheless  un¬ 
constitutional  because  delegating  to  the  Secretary  of 
the  Interior  the  power  to  act  without  any  legislative 
guide  and  hence  violative  of  Sections  1,  8  and  9, 
Article  I,  aforesaid.  j 

(V)  i 

Whether  the  intended  acts  of  the  appellees  are  a 
valid  exercise  of  the  power  contained  in  such  Historic 
Sites  Act  or  beyond  the  authority  thereof. 

(VI)  j 

Whether  the  funds  donated  by  the  City  of  St.  Louis 
may  be  used  for  the  purposes  intended  by  appellees. 


f 


i 


1 
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STATEMENT  OF  FACTS. 

The  facts  to  be  considered  upon  this  appeal  are  as 
stated  in  the  verified  bill  of  complaint  and  petition 
for  a  declaratory  judgment  (referred  to  hereafter  as 
the  bill)  and  in  the  affidavits  filed  by  the  parties. 

Following  the  formal  averments  of  the  first  three 
paragraphs  of  the  bill,  paragraphs  4  to  11  thereof  (R. 
5-17)  and  the  affidavit  of  Paul  0.  Peters  and  Exhibit 
A  to  such  affidavit  (R.  131-141  ),•  state  the  facts  re¬ 
specting  the  acts  of  the  City  and  other  interested  per¬ 
sons  up  to  the  time  of  the  issuance  of  Executive 
Order  Xo.  7253.  Except  in  one  instance,  to  be  par¬ 
ticularly  noted,  neither  the  joint  answer  of  appellees 
Ickes  and  Cammerer,  the  separate  answer  of  appellee 
Morgenthau,  nor  anv  affidavit  denies  either  the  bill 
or  such  affidavit.  The  answers  merelv  denv  knowledge 
or  information. 

The  City  of  St.  Louis,  approximately  sixty  square 
miles  in  area,  was  founded  in  1764  under  the  sover¬ 
eigns  of  France.  When  the  Louisiana  Purchase  was 
ceded,  the  City  consisted  approximately  of  the  district 
now  intended  to  be  acquired  by  the  appellees,  here¬ 
after  called  District  A.  By  the  later  expansion  of  the 
City  a  district  farther  west,  hereafter  called  District 
B,  became  the  financial  and  retail  business  center  of 
the  Citv  from  1900  to  1930.  But  in  1930  and  there- 
after,  as  the  result  of  an  $83,000,000  scheme  of  public 
improvement  by  the  City,  a  great  many  public  build¬ 
ings  and  other  improvements  were  made  in  a  district 
further  west,  hereafter  called  District  C,  with  the  re¬ 
sult  that  there  has  been  and  is  a  movement  and  a 
tendency  toward  further  movement  of  the  financial 
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and  retail  business  houses  out  of  District  B  and  into 

District  C.  Such  has  resulted  in  the  vacancv  of  a 

* 

great  many  business  buildings  in  District  B  and  con¬ 
tinues,  though  District  A  continues  to  be  well  occu¬ 
pied  by  industrial  concerns  (Bill  of  Complaint,  R. 
5-8).  A  voluntary  association,  calling  itself  the  Jef¬ 
ferson  National  Expansion  Memorial  Association, 
which  was  composed  principally  of  persons  owning  or 
interested  in  real  estate  in  District  B,  began,  about 
December,  1933,  to  attempt  to  raise  the  values  and 
rents  of  property  in  District  B  by  having  District  A 
vacated  as  public  property;  and,  notwithstanding  that 
for  manv  vears  there  has  been  in  existence  in  Forest 

*  v 

Park  in  St.  Louis  a  memorial  to  Thomas  Jefferson 
erected  in  compliance  with  an  Act  of  Congress  and 
with  money  appropriated  by  Congress,  such  voluntary 
association  undertook  a  movement  to  procure  the 
establishment  of  a  National  Park  or  Plaza  in  District 
A  as  a  pretended  and  second  memorial  to  Thomas 
Jefferson,  having  plans  for  the  storage  of  automobiles 
in  such  National  Park  or  Plaza,  and  other  structures 
which  would  tend  to  attract  persons  through  District 
B  to  District  A  (Bill,  R.  8)  (Affidavit  of  Mayor  Dick- 
mann,  R.  107).  I 

The  affidavit  of  Paul  0.  Peters  and  Exhibit  A 
thereto  (R.  131-141)  show  that  in  1935  there  were  292 
business  concerns  in  District  A,  employing  about 
3,500  to  5.000  workers.  The  amount  of  space  occupied 
bv  such  concerns  was  at  that  time  equal  to  one-third 

*  I 

of  all  of  the  vacant  industrial  space  in  St.  Louis,  so 
that  the  vacation  of  District  A  must  cause  a  jlarge 
demand  for  vacant  industrial  space  in  St.  Louis. 

Such  voluntary  association  procured  options '  upon 
a  large  part  of  the  property  in  District  A  and  there- 
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after  formulated  a  resolution  (Pub.  Res.  No.  32,  73rd 
Congress)  which  was  passed  by  the  Congress  and  ap¬ 
proved  June  15,  1934,  under  which  a  commission  of 
fifteen  members  was  appointed  (six  of  them,  under 
the  terms  of  the  Joint  Resolution,  being  appointed  by 
the  above  St.  Louis  voluntary  association)  to  consider 
and  formulate  plans  (but  without  incurring  any  ex¬ 
pense  or  obligation  payable  by  the  United  States)  for 
such  a  National  Park  or  Plaza  (Bill,  R.  8-10).  An 
Act  of  the  General  Assembly  of  Missouri,  approved 
April  10,  1935  (Exhibit  A  to  the  Bill,  R.  10,  42-45), 
and  called  the  Missouri  Enabling  Act  was  enacted. 
It  provides  that  if  in  any  event  the  United  States 
or  any  qualified  authority  shall  propose  to  any 
city  of  more  <  than  400,000  inhabitants  to  establish 
and  pay  the  cost  of  an  improved  National  Park 
or  Plaza  in  such  city,  to  be  accessible  to  the 
public  under  Federal  regulation,  to  be  of  not  less 
than  1,000,000  square  feet,  and  also  1,000  or  more 
taxpayers  shall  petition  the  Board  of  Aldermen  to 
order  an  election  respecting  the  same,  an  election 
shall  be  held  to  determine  whether  the  city  shall  incur 
an  indebtedness  and  issue  bonds  to  provide  funds  to 
pay  to  the  United  States  in  the  amount  of  such  bond 
issue,  but  in  no  event  more  than  one-fourth  of  the 
amount  proposed  to  be  expended  by  the  United  States 
or  its  qualified  authority.  The  Act  further  provides 
that  if  two-thirds  of  the  voters  voting  at  such  election 
shall  favor  the  proposition,  the  city  shall  issue  the 
bonds  and  pay  the  proceeds  thereof  to  the  United 
States  or  its  qualified  authority.  The  Act  contains  an 
emergency  clause,  stating,  as  the  reason  why  it  shall 
take  effect  immediately  upon  its  passage,  that  the 


establishment  of  such  a  National  Park  would  tend  to 
relieve  the  burden  of  unemployment  relief  from  the 
state  and  the  city  in  which  such  Park  would  be 
located  (Bill,  R.  10-11). 

The  Commission  formed  under  Pub.  Res.  No.j  32, 
73d  Congress,  met  in  St.  Louis  on  April  13,  1935,  and 
adopted  a  plan  for  a  National  Park  or  Plaza  in  the 
thirty-seven  block  district  mentioned,  to  cost  $30,- 
000,000,  and  to  consist  of  a  Park,  recreational  facili¬ 
ties,  museums,  lecture  halls,  a  small  harbor  for  pleas¬ 
ure  craft,  a  large  underground  area  for  parking  of 
automobiles  and  other  self-liquidating  features;  on 
May  2,  1935,  such  Commission  requested  the  appellee 
Ickes  in  his  capacity  as  Administrator  of  Public  Works 
to  use  the  sum  of  $30,000,000  for  the  purposes  men¬ 
tioned,  and  to  immediately  institute  condemnation  pro¬ 
ceedings  and  take  title  at  once.  In  addition  an  applica¬ 
tion  was  made  requesting  the  use  of  the  specific  sum 
of  $28,515,000  for  such  purposes.  No  action  was  taken 
upon  such  requests  by  the  Administrator  of  Public 
Works  (R.  11-12). 

St.  Louis  City  Ordinance  40592,  approved  by  the 
Mayor  on  July  1,  1935,  Exhibit  B  to  the  bill  (R.  45- 
51),  found  as  facts  that  the  United  States  and  the 
qualified  authority  thereof  had  proposed  to  the1  City 
to  expend  for  the  acquisition  and  improvement  of  a 
National  Park  or  Plaza  in  the  City  of  St.  Louis,  the 
sum  of  approximately  $30,000,000,  such  Park  or  Plaza 
being  intended  to  commemorate  the  Louisiana!  Pur¬ 
chase,  the  Lewis  and  Clark  Expedition,  and  the  ac¬ 
quisition  of  California  and  Texas,  “and  other  'great 
events  to  which  Thomas  Jefferson  and  the  pioneers 
of  his  time  had  contributed,’ 7  such  a  National  Park 
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or  Plaza  to  consist  of  not  less  than  1,000,000  square 
feet.  The  Ordinance  further  found  the  fact  to  be  that 
to  procure  such  National  Park  or  Plaza  it  would  be 
necessary  to  donate  to  the  United  States  $7,500,000, 
and  ordered  an  election  to  be  held  on  September  10, 
1935,  to  vote  upon  the  question  of  incurring  an  in¬ 
debtedness  of  $7,500,000  for  such  purposes,  issuing 
bonds  therefor,  and  donating  the  proceeds  to  the 
United  States,  in  order  to  induce  the  location  and 
establishment  of  such  $30,000,000  National  Park  or 
Plaza  in  the  City  of  St.  Louis.  Such  election  was 
held  and  more  than  two-thirds  of  the  votes  were  can¬ 
vassed  as  being  in  favor  of  the  incurring  of  such  in¬ 
debtedness  of  $7,500,000,  the  issuance  of  such  bonds 
and  payment  of  the  proceeds  to  the  United  States  to 
obtain  such  National  Park  or  Plaza,  to  cost  approxi¬ 
mately  $30,000,000  (R.  13-14). 

Ordinance  40651  of  the  City,  approved  September 
23,  1935,  ordered  the  issuance  of  $7,500,000  in  bonds 
of  the  City  in  pursuance  of  such  election,  and  or¬ 
dained  that  the  proceeds  be  used  only  for  the  pur¬ 
pose  of  providing  funds  to  pay  by  way  of  assistance 
to  the  United  States  or  its  qualified  authority,  in  con¬ 
sideration  of  and  in  order  to  induce  the  location  and 
establishment  within  the  City  of  the  improved  Na¬ 
tional  Park  or  Plaza  authorized  by  the  Missouri 
Enabling  Act  and  such  election  of  September  10,  1935. 
The  answer  of  appellee  Morgenthau  denies  any  knowl¬ 
edge  or  information  sufficient  to  form  a  belief  respect¬ 
ing  the  last  allegation  (P.  99).  The  joint  answer  of 
appellees  Ickes  and  Cammerer  admits  the  averments 
of  the  bill  in  the  last  respect  (P.  78-79),  but  in  addi¬ 
tion  avers  that  such  Ordinance  40651  did  not  intend 


that  the  proceeds  of  the  bond  issue  should  or  could  be 
used  “only”  for  the  purpose  of  providing  funds  to 
pay  to  the  United  States  to  obtain  such  improved 
Xational  Park  or  Plaza,  as  authorized  by  the  Missouri 
Enabling  Act  and  the  election  alleged  in  paragraph 
IX  of  the  bill  of  complaint. 

Thereafter,  in  Vrooman  v.  St.  Louis,  a  suit  for  an 
injunction  against  the  issuance  of  the  bonds,  the  Mis¬ 
souri  Supreme  Court,  on  November  5,  1935,  in  the 
opinion  which  is  Exhibit  C  to  the  bill  (R.  52-71),  de¬ 
cided  that  the  proceeds  of  the  bond  issue  could  be 
lawfully  given  to  the  United  States,  or  its  qualified 

authoritv.  because  a  Xational  Park  or  Plaza  in  St. 
•> 

Louis  would  be  both  public  and  corporate  purposes 
of  the  Citv  and  would  be  for  the  local  welfare  of!  the 
City  and  its  inhabitants,  and  that  therefore  the  provi¬ 
sions  of  the  Missouri  Constitution  forbidding  taxation 
for  other  than  public  and  corporate  purposes  of!  the 
City  were  not  violated  (Bill,  R.  14-15).  Further,'  the 
Court  decided  the  facts  to  be  that  a  proposal  to  es¬ 
tablish  an  improved  Xational  Park  or  Plaza,  consist¬ 
ing  of  a  park,  recreational  facilities,  museums,:  lec¬ 
ture  halls,  a  small  harbor  for  pleasure  craft,  and  a 
large  underground  area  for  the  parking  of  automo¬ 
biles,  had  been  made  by  the  United  States  on  May  2, 
1935,  through  the  Commission  appointed  under  Pub. 
Res.  Xo.  32,  73d  Congress,  and  that  if  such  Commis¬ 
sion  should  definitelv  locate  such  a  Xational  Park  or 
Plaza  and  its  plans  should  be  approved  by  the  Presi¬ 
dent  as  the  basis  of  allotment  of  funds  to  construct  it 
in  accordance  with  such  proposal  and  plans,  then  the 
City  would  have  authority  to  sell  its  bonds;  and 
pay  them  to  whatever  agency  of  the  United  States 
might  have  authority  to  construct  such  Xational  Park 
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and  Plaza  of  the  kind  and  character  planned  by  such 
Commission  (Bill,  R.  16-17).  Thereafter  the  City  of 
St.  Louis  requested  the  President  to  act  in  compliance 
with  such  opinion  in  Vrooman  v.  St.  Louis  and  to 
approve  such  plans  of  the  above  Commission  and  allo¬ 
cate  $30,000,000  for  such  construction  thereof  upon  the 
express  condition  that  the  City  contribute  $7,500,000. 
This  the  President  refused  to  do  on  November  18, 
1935  (Bill,  R.  17). 

Paragraphs  13,  14  and  15  of  the  bill  (R.  17-19)  re¬ 
late  to  Executive  Order  Xo.  7253  and  the  donation  of 
$2,250,000  by  the  City  to  the  appellee  Ickes.  The  an¬ 
swers  make  no  issue  of  fact  respecting  such  aver¬ 
ments. 

The  Executive  Order,  Exhibit  D  to  the  bill  (R. 
71-72),  after  declaring  that  the  thirty-seven  block 
area,  District  A,  is  the  situs  of  historic  buildings  and 
occurrences  (named  in  the  Order),  within  the  mean¬ 
ing  of  the  Historic  Sites  Act  of  August  21,  1935, 
states  that  $6,750,000  is  thereby  allocated  from  the 
funds  made  available  by  the  Emergency  Relief  Ap¬ 
propriation  Act,  approved  April  S,  1935,  for  use  of 
the  Secretary  of  the  Interior,  which  $6,750,000,  to¬ 
gether  with  $2,250,000  to  be  contributed  by  the  City 
of  St.  Louis,  will  make  available  $9,000,000.  The  Sec¬ 
retary  of  the  Interior,  through  the  National  Park 
Service,  is  then  directed  to  spend  such  sum  of 
$9,000,000  in  acquiring  ‘ ‘ certain  lands  (left  undescribed 
by  the  Order)  situate  on  the  west  bank  of  the  Mis¬ 
sissippi  River  at  or  near  the  site  of  Old  St.  Louis, 
Missouri,”  and  to  develop  and  preserve  such  lands 
for  the  purposes  of  the  Act  of  August  21,  1935,  if  and 
when  the  City  of  St.  Louis  should  make  such  sum  of 


—  15  — 


$2,250,000  available  to  the  Secretary  of  the  Interior 
for  such  purposes  (Bill,  R.  17-18). 

Thereafter,  by  an  ordinance  approved  February  1, 
1936,  Exhibit  E  to  the  bill  (R.  72-74),  $2,250,000  of 
the  proceeds  of  the  sale  of  the  bonds  authorized  by 
the  Enabling  Act,  Ordinance  40592,  the  bond  election 
and  Ordinance  40651,  were  appropriated  for  dona¬ 
tion  to  the  Secretary  of  the  Interior  for  use  in  acquir¬ 
ing,  developing  and  preserving  a  site  within  j  the 
lir  its  of  the  Citv  of  St.  Louis  for  a  National  Park  or 
Plaza  (R.  18-19).  Such  ordinance  further  declared 

the  establishment  of  such  National  Park  or  Plaza  in 
«  _ 

Louis  by  the  Federal  Government  to  be  a  public 
work  of  the  City  under  the  City’s  charter  provisions. 
The  ordinance  does  not  appropriate  the  $2,250,000  for 
use  in  the  acquisition  and  preservation  of  historic  sites 
under  the  Act  of  August  21,  1935  (R.  18-19).  1 

The  bill  of  complaint,  in  paragraph  16,  sets  out  the 

i 

interests  of  the  thirty-seven  plaintiffs,  showing  that 
ten  of  them  are  owners  of  real  property  in  fee,  fifteen 
of  them  are  tenants  at  will,  and  twelve  of  them  are 
lessees  for  years  of  real  property,  all  of  which  the 
appellees  Iekes  and  Cammerer  intend  to  acquire  (R. 
24).  The  answers  of  all  appellees  deny  any  knowl¬ 
edge  sufficient  to  form  a  belief  respecting  such  aver¬ 
ments  of  interests  in  real  estate  (R.  80,  100). 

The  bill  further  avers,  and  the  affidavit  of  Paul  O. 
Peters  (R.  128-130),  which  affidavit  recites  the  bib¬ 
liography  and  authorities  therefor,  states  that!  only 
five  of  the  historic  sites  named  in  the  Executive 
Order  are  located  in  the  thirty-seven  block  area, 
District  A,  and  that  three  of  such  five  sites  are  pub¬ 
lic  property  and  cannot  and  will  not  be  acquired.  The 
bill  and  such  affidavit  further  state  that  such  historic 
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sites  are  a  small  and  inconsiderable  portion  of  the 
thirty-seven  block  area  intended  to  be  acquired  by 
appellees.  The  joint  answer  of  appellees  lekes  and 
Cammerer,  clause  13,  paragraph  XXI  (R.  93),  declares 
that  the  appellees  do  not  intend  to  acquire  any  prop¬ 
erty  owned  by  any  religious  or  educational  institu¬ 
tion  owned  or  administered  for  the  benefit  of  the 
public,  for  the  acquisition  of  which  the  consent  of  the 
owners  cannot  be  obtained,  and,  further,  in  paragraph 
X\  I  (R.  82),  avers  there  is  no  intention  to  acquire  the- 
Old  French  Cathedral,  but  avers  consent  of  the  Citv 
to  acquisition  of  the  courthouse,  though  the  affi¬ 
davit  of  Mayor  Bernard  F.  Dickmann  (R.  109)  shows 
that  no  such  consent  has  been  given,  but  only  that, 
in  his  belief  the  City  will  in  the  future  give  its  con¬ 
sent.  Consent  to  the  acquisition  of  the  public  wharf 
is  ignored  by  the  answer.  The  answer  further  avers 
that  the  Santa  Fe  trail  and  the  Oregon  trail  origi- 
nated  in  District  A,  and  also  that  Lewis  and  Clark 
prepared  for  their  expedition  in  the  City  of  St.  Louis, 

but  such  averments  are  shown  to  be  incorrect  bv  the 

•> 

authorities  upon  the  subject  contained  in  the  Congres¬ 
sional  Librarv  at  'Washington  which  are  cited  bv 
Peters  in  his  affidavit.  Particularly  the  answer  pleads 
the  present  intent  to  demolish  only  part  of  the  build¬ 
ings  upon  such  area  and  to  reduce  only  part  of  the 
land  to  a  vacant  and  unimproved  condition,  but  that 
appellees  contemplate  later  to  improve  such  lands  in 
such  a  way  as  to  remind  the  people  of  the  United 
States  of  the  history  of  their  country  (R.  83). 

The  affidavit  of  John  L.  Xagle,  of  the  National  Park 
Service  (R.  110-111),  states  the  intent  to  expend  only 
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$600,000  of  the  $9,000,000  for  labor  for  demolition  and 
construction,  but  names  nothing  to  be  constructed. 
The  separate  answer  of  appellee  Morgenthau  denies 
any  knowledge  sufficient  to  form  a  belief  respecting 
the  matter  of  historic  sites.  I 

The  bill  of  complaint  (R.  27-30)  avers  the  injury 
and  damage  to  each  of  the  appellants  in  detail  as 
being:  (1)  That  the  owners  of  real  property,  not  con¬ 
ducting  any  business  thereon,  will  be  deprived  of 

their  titles.  It  is  also  averred  bv  the  bill  that  the 

•/ 

appellees  intend  to  take  possession  under  section  303, 
Act  of  July  21,  1932,  c.  520,  47  Stat.  722,  but  the  an¬ 
swers  of  all  of  the  appellees  deny  any  intention  to 
proceed  under  such  statute  (R.  84,  101),  and  aver  that 
possession  of  real  estate  will  not  be  taken  until  after 
a  hearing  and  a  judgment  of  some  court  of  competent 
jurisdiction  that  the  right  to  acquire  exists. 
(2)  One  injury  to  those  engaged  in  business  is  the 
cost  of  removal  of  their  property  to  new  locations 
(stated  in  detail  in  the  bill),  which  cost  will  not!  be 
paid  by  the  United  States,  and  a  second  injury  is  in¬ 
creased  rentals  in  new  locations  (also  stated  in  detail 
in  the  bill).  The  answers  deny  any  knowledge  suffi¬ 
cient  to  form  a  belief  as  to  such  costs  of  removal  and 
increased  rentals  (R.  84,  101-102).  (3)  Appellants  aver 
that  they  are  owners  of  property  subject  to  taxation 
not  included  in  the  real  property  of  District  A:  that  if 
the  thirty-seven  block  District  A  is  acquired  by  the 
United  States,  it  will  be  exempt  from  taxation  and 
that  as  the  result  it  will  be  necessary  for  the  City  to 
increase  taxation  for  general  revenue  purposes  upon 
such  other  property  of  appellants  to  make  up  for  the 
loss  by  exemption  of  the  real  property  intended  to  be 
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acquired  by  appellees.  Such  averments  are  supported 
by  the  affidavit  of  Louis  Xolte,  Comptroller  of  the 
City  of  St.  Louis  (R.  126-128),  and  by  the  last  para¬ 
graph  of  the  affidavit  of  Ralph  W.  Coale,  Assessor  of 
the  City  (R.  106),  which  show  that  the  rate  of 
taxation  for  municipal  purposes  of  the  City  on  all 
property  except  the  tools,  machinery,  appliances, 
stock  in  trade  and  raw  materials  and  finished  prod¬ 
ucts  of  manufacturers  and  merchants  has  reached  the 
limit  allowed  under  the  State  Constitution,  i.  e.,  $1.35 
per  $100.00,  so  that  additional  taxes  cannot  be  levied 
on  any  property  under  the  Missouri  Constitution  ex¬ 
cept  the  above  property  of  merchants  and  manufac¬ 
turers  upon  which  latter  property  the  present  rate  is 
only  $0.28  (cents)  per  $100.00,  and  is  subject  to  con¬ 
stitutional  increase  to  $1.35  per  $100.00.  The  affi¬ 
davits  show  that  taxes  to  make  up  the  deficiency  of 
general  revenue  can  be  levied  only  upon  merchants’ 
and  manufacturers’  property  and  must  be  so  levied  to 
supply  such  deficiency.  The  bill  of  complaint  shows 
that  thirty-two  of  the  appellants  are  merchants  and 
manufacturers  subject  to  such  increased  taxation 
upon  their  property  in  the  special  class  of  merchants’ 
and  manufacturers’  property.  The  Coale  affidavit  also 
shows  (R.  106)  that  all  of  appellants  own  real  estate 
not  in  District  A  and  assessed  at  $124,235.00.  The 
Xolte  affidavit  shows  that  the  latter  real  estate  will  be 
assessed  for  special  taxes  to  pay  interest  and  sinking 
fund  on  the  city  bonds  for  twenty  years,  which  tax  is 
already  a  fraction  of  one  (1)  cent  per  $100.00)  (R.  128). 
The  answers  aver  that  the  state  constitutional  limit 
for  general  revenue  purposes  has  been  reached  and 
cannot  be  increased  (R.  85-86),  but  ignore  the  fact 
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that  such  constitutional  limit  has  not  been  reached 

! 

upon  the  special  class  of  manufacturers’  and  mer¬ 
chants  ’  property  owned  by  thirty-two  of  the  appel¬ 
lants;  also  the  increase  of  taxes  to  pay  interest  upon 
the  $2,250,000  of  bonds  is  ignored.  It  is  further 
averred  in  the  answer  that  the  valuations  of  real  es¬ 
tate  adjoining  the  thirty-seven  block  District  A  will 
be  increased  in  the  future  by  reason  of  the  intended 
improvement  of  District  A,  so  that  the  deficiency  of 
taxes  will  be  obtained  by  means  of  such  increased 
valuation. 
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PROCEEDINGS  BELOW. 

On  June  S,  1936,  plaintiffs  filed  their  verified  bill 
of  complaint,  praying  that  the  defendants  be  enjoined 
from  taking  any  steps  towards  the  development  of  the 
Thomas  Jefferson  Memorial  in  the  City  of  St.  Louis, 
State  of  Missouri.  A  rule  to  show  cause  whv  a  tem- 
porary  injunction  should  not  issue  was  ordered  and 
served  upon  the  appellees.  The  appellees  answered 
both  to  the  bill  of  complaint  and  the  rule  to  show 
cause  on  June  22nd.  The  cause  came  on  for  hearing 
on  the  verified  bill  of  complaint,  the  rule  to  show 
cause,  the  motion  for  a  preliminary  injunction  and 
the  returns  of  the  defendant  to  the  rule  to  show  cause 
and  the  affidavits  of  both  parties,  and  was  heard  be¬ 
fore  Mr.  Justice  Cox  on  June  23rd  and  24th.  At  the 
close  of  the  argument,  Mr.  Justice  Cox  denied  the  mo¬ 
tion  of  the  plaintiffs  for  an  injunction  pendente  lite 
and  discharged  the  rule  to  show  cause.  On  June  30th, 
in  compliance  with  Equity  Rule  TO1/*?,  Mr.  Justice  Cox 
filed  findings  of  fact  and  conclusions  of  law  (R.  140- 

145) ,  and  the  order  of  the  Court  denying  the  pre¬ 
liminary  injunction  and  discharging  the  rule  was 
filed  on  June  30,  1936  (R.  146).  Appellants  excepted 
to  the  making  and  entering  of  the  findings  of  fact  and 
conclusions  of  law,  which  exceptions  were  noted  and 
allowed  (R.  145-146).  Likewise,  exception  was  noted 
and  allowed  to  the  order  discharging  the  rule  to  show 
cause  and  motion  for  injunction  pendente  lite  (R. 

146) . 
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ASSIGNMENTS  OF  ERROR. 

(R.  149-151.)  | 

1.  The  Court  erred  in  overruling,  denying  and  fail¬ 
ing  and  refusing  to  grant  plaintiff’s  application  for  a 
preliminary  injunction  as  prayed. 

2.  The  Court  erred  in  failing  and  refusing  to  grant 

to  the  plaintiffs  and  in  not  issuing  a  preliminary  in¬ 
junction  as  prayed.  ; 

3.  The  Court  erred  in  discharging  the  rule  issued 
the  eighth  day  of  June,  1936,  requiring  the  defendants 
to  show  cause  why  a  preliminary  injunction  should 
not  issue. 

4.  The  Court  erred  in  not  making  said  rule  abso¬ 
lute. 

5.  The  Court  erred  in  failing  and  refusing  to  hold 
the  Emergency  Relief  Act  of  1935  unconstitutional. 

6.  The  Court  erred  in  failing  to  find  that  the  plain¬ 
tiffs  have  a  justiciable  interest. 

7.  The  Court  erred  in  making  its  findings  of  fact 
and  in  each  and  every  part  thereof  and  in  failing  and 
refusing  to  find  and  hold  and  rule  to  the  contrary. 
Said  findings  and  each  and  every  part  thereof  sev¬ 
erally  constitute  in  whole  or  in  part  a  conclusion  of 
law  and  are  erroneous  in  law  and  are  not  supported 
by  and  are  contrary  to  the  pleadings,  are  erroneous 
in  fact  and  are  inconsistent  with  the  facts  found  or 
not  denied. 

8.  The  Court  erred  in  its  conclusions  of  law  and  in 
each  and  every  part  thereof  severally  and  in  each  and 
every  conclusion,  ruling  or  holding  therein  upon  the 
grounds  that  they  and  each  of  them  are  erroneous  in 
point  of  law  and  contrary  to  the  pleadings  and  the 
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law,  are  not  supported  by  the  pleadings  and  are  in¬ 
consistent  with  the  facts  found  or  not  denied. 

9.  The  Court  erred  in  holding  that  the  President 
was  authorized  bv  the  Emergencv  Relief  Act  of  1935 
to  allocate  $6,750,000  to  the  erection  of  the  Thomas 
Jefferson  Memorial. 

10.  The  Court  erred  in  holding  that  the  Act  of  Au¬ 
gust  21st,  1935,  was  constitutional. 

11.  The  Court  erred  in  holding  that  the  plaintiffs 
will  not  suffer  great  and  irreparable  injury  through 
the  actions  of  the  defendants. 

12.  The  Court  erred  in  holding  that  the  plaintiffs 
may  raise  all  of  the  questions  sought  to  be  raised 
here  at  the  time  and  place  when  condemnation  pro¬ 
ceedings  are  to  be  instituted  against  the  plaintiffs. 

13.  The  Court  erred  in  failing  and  refusing  to  find 
and  to  hold  and  in  not  finding  and  holding  that  the 
plaintiffs  would  suffer  great  and  irreparable  injury 
cognizable  in  equity  by  the  denial  of  a  preliminary 
injunction. 

14.  The  Court  erred  in  failing  and  refusing  to  find 
and  to  hold  and  in  not  finding  and  holding  that  the 
acts  of  the  defendants  are  repugnant  and  violative 
of  the  Constitution  of  the  United  States,  and  in  par¬ 
ticular  Section  1  of  Article  I;  Section  8,  Article  I, 
clause  18;  the  Fifth  and  Tenth  Amendments  thereto. 

14.  And  for  other  reasons  apparent  of  record. 

For  which  errors  the  plaintiffs  pray  that  the  said 
order  of  the  District  Court  of  the  United  States  for 
the  District  of  Columbia,  dated  June  30th,  1936,  be 
reversed  and  that  the  cause  be  remanded  to  said 
Court  with  directions  to  vacate  the  aforesaid  order 
and  to  grant  a  preliminary  injunction  as  prayed. 
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ARGUMENT. 

PART  ONE— QUESTIONS  OF  PROCEDURE, 
RIGHT  TO  SUE  AND  RIGHT  TO  IN- 
JUNCTION  PENDENTE  LITE. 

I.  j 

THE  MATTER  OF  AN  INJUNCTION  1 
PENDENTE  LITE. 

Since  this  appeal  involves  only  the  question  of  an 
injunction  pendente  Hie ,  a  matter  of  judicial  discre¬ 
tion,  the  Court  will  be  reminded  that  temporary  in¬ 
junctive  relief  is  warranted  if  there  exists  only  serious 
or  probable  cause  to  believe  that  appellees’  intended 
acts  are  without  authority  and  that  the  injuries 
averred  will  result;  particularly,  since,  beyond  doubt, 
appellants  will  suffer  irreparable  damages  if  appel¬ 
lees  be  not  restrained,  while,  on  the  other  hand,  no 
necessarv  government  business  or  function  can  be 
affected  or  impaired  by  an  injunction. 

Inland  Milling  Co.  v.  Huston ,  11  Fed.  Supp. 

813,  814;  I 

Lehman  v.  Graham  (C.  C.  A.  5th),  135  I  Fed. 

39,  43;  | 

Newton  v.  Levis  (C.  C.  A.  8th),  79  Fed.  715, 
717 ; 

Massie  v.  Buck  (C.  C.  A.  5th),  128  Feci.  27, 
31-32;  | 

Slnihert  v.  Woodward ,  167  Fed.  47,  60. 

The  questions  are  those  of  grave  character  which 
require  the  most  careful  and  deliberate  examination. 
There  are  not  only  questions  of  law,  but  questions  of 
fact,  which  must  be  determined  before  questions  of 
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law  can  be  decided.  The  appellants  will  lose  several 
hundreds  of  thousands  of  dollars  if  appellees  be  not 
temporarily  enjoined.  The  appellees  and  the  United 
States  can  lose  nothing  bv  such  delav.  All  that  is  in- 
tended  is  the  expenditure  of  money  for  a  non-self- 
liquidating  and  non-profit-making  matter,  which  is 
useless  to  the  United  States  in  anv  of  its  functions 
and  necessities — a  thing  for  show  onlv.  The  Citv  of 
St.  Louis  can  lose  nothing  since  it  can  have  neither 
title  nor  interest  as  a  municipality  in  the  matter  in¬ 
tended  by  appellees.  Since  more  than  one  hundred 
years  have  elapsed  without  commemoration,  by  action 
of  the  United  States,  of  the  historv  actuallv  involved, 
the  short  time  of  a  temporary  injunction  added  to  that 
hundred  years  can  signify  nothing.  For  relief,  only 
$600,000  of  the  $9,000,000  is  to  be  used  (twenty-five 
weeks  employment  at  a  thirty-hour  week  for  only 
800  men),  while  as  against  such  slight  relief,  the  same 
number  of  persons  will  permanently  lose  employment 
from  complete  removal,  liquidation  or  bankruptcy  of 
their  employers  unable  to  bear  the  expenses  of  re¬ 
moval  to  other  locations  (R.  131). 

Xot  onlv  is  the  balance  of  convenience  stronglv  in 
favor  of  an  injunction  pendente  lite.  but  it  can  be 
truthfully  said  that  such  injunction  involves  no  incon¬ 
venience  whatsoever  to  anyone. 

n. 

REGARDING  THE  FINDINGS  OF  FACT. 

At  the  inception  of  the  argument  it  is  well  to  state 
the  rule  respecting  the  findings  of  fact  of  the  lower 
court.  An  equity  appeal  is  heard  de  novo ,  and  the 
appellate  court  will  try  the  questions  of  fact  ( Rotary 
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Valve  Company  v.  Mooreliead,  226  Fed.  202;  Presidio 
Mining  Company  v.  Overton ,  270  Fed.  388;  Shore  v. 
United  States ,  282  Fed.  857).  The  rule  is  that  the  ap¬ 
pellate  court  will  defer  to  the  findings  of  the  chan¬ 
cellor  unless  clearly  and  manifestly  wrong  ( Lawson 
v.  United  States  Mining  Company ,  207  U.  S.  1,  52  L. 
ed.  65,  1.  c.  75).  The  findings  of  the  chancellor  are 
not  conclusive;  they  are  only  presumptively  correct 
( Groesheck  v.  Railway  Company ,  250  IT.  S.  807,  63  L. 
ed.  1167;  Hewitt  v.  Campbell ,  109  U.  S.  103,  27  L.  ed. 

871).  ! 

As  will  later  be  shown,  some  of  the  findings 
of  fact  are  manifestlv  wrong.  Also  there  is  a  failure 
to  make  findings  of  fact  upon  the  most  important  and 
pertinent  issues  of  fact:  in  the  latter  event,  the  facts 
will  be  found  bv  this  Court. 

m.  | 

THE  RIGHT  TO  SUE.  1 

The  question  of  right  to  sue  is,  by  virtue  of  appel¬ 
lees’  defensive  pleadings  (see  particularly  R.  94,  sub- 
paragraphs  III,  IV  and  V),  divisible  into  the  ques¬ 
tions  of  (A)  injuries  resulting  from  appellees’  threat¬ 
ened  and  intended  acts,  (B)  whether  such  injuries  can 
be  prevented  by  an  adequate  remedy  at  law,  and  (C) 
the  effect  of  the  petition  for  a  declaratory  judgment. 

(A)  Upon  the  question  of  such  injuries,  it  will  be 
shown  (as  heretofore  stated  and  here  recounted  for 
convenience)  that  they  are  legal  injuries,  consisting 
of  (1)  loss  of  title  to  real  estate,  (2)  damage  due  to 
cost  of  removal  of  personal  property  to  new  locations, 
(3)  increased  rents  in  new  locations,  (4)  increased 
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taxes  due  to  exemption  of  Federally  acquired  real 
property  from  taxation  and  (5)  increased  taxes  due 
to  payment  of  interest  and  sinking  fund  of  $2,250,000 
of  Citv  bonds. 

(B)  Upon  the  question  of  adequacy  of  remedy  at 
law,  although  the  appellees  ’  answers  deny  any  intent 
to  take  summary  title  and  possession  of  real  estate 
and  interests  therein  under  Section  305,  Act  of  July 
21,  1932  (c.  520,  47  Stat.  722),  they  state  only  their 
intent  to  take  title  only  after  a  court  of  competent 
jurisdiction  determines  that  they  have  the  right  to  do 
so.  It  will  be  shown  (as  briefly  here  recounted  for 
convenience),  first,  that  no  action  is  intended  by 
appellees  which  could  in  anywise  result  in  appellants 
having  a  remedy  at  law;  second ,  the  record  fails  to 
show  that  any  of  the  complaints  here  made  could  be 
made  in  defense  of  actions  for  condemnation  in  con¬ 
formity  with  local  law  as  provided  by  Section  258, 
U.  S.  Code  (25  Stat.  357),  if  such  should  be  brought; 
and,  third,  even  if  defense  against  right  to  condemn 
be  allowed  in  such  condemnation  suits,  that  (a)  owners 
of  interests  in  real  estate  could  not  make  complaint 
regarding  the  unauthorized  use  of  funds  as  a  defense 
thereof,  (b)  that  tenants  for  short  terms  and  tenants 
at  will  will  not  be  parties  to  such  condemnation  suits, 
and  (c)  that  increased  taxes  must  be  borne  because  a 
great  portion  of  the  thirty-seven  block  District  A  will 
be  voluntarily  sold  to  the  United  States. 

(C)  Since  this  is  a  suit  for  a  declaratory  judgment, 
the  right  to  an  injunction  against  appellees  to  prevent 
their  instituting  actions  to  condemn  respecting  the 
same  subject  matter  in  another  jurisdiction  will  be 
also  presented. 


■* 
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A.  Injuries  That  Will  Be  Suffered. 

(1)  Controlling  Principles. 

The  appellants  here  rely  upon  the  principle  that 
one  threatened  with  direct  and  special  injury— not 
common  to  the  public  generally — through  the  unau¬ 
thorized  act  of  a  Federal  officer,  or  by  the  enforce¬ 
ment  of  an  unconstitutional  statute,  may  seek  protec¬ 
tion  from  the  courts.  Although  Frothingham  v. 
Mellon,  262  U.  S.  447,  was  a  decision  that  the  plaintiff 
did  not  show  a  special  injury,  the  rule  stated  in  that 
case  is  a  clear  exposition  of  the  principle  here  relied 
upon.  There  (1.  c.  448)  the  Court  said  that  unconsti¬ 
tutional  expenditure  of  federal  funds  may  be  ques¬ 
tioned  by  a  party 

“*  *  *  able  to  show  not  onlv  that  the  statute  is 
invalid  but  that  he  has  sustained  or  is  immedi¬ 
ately  in  danger  of  sustaining  some  direct  injury 
as  the  result  of  its  enforcement,  and  not  merely 
that  he  suffers  in  some  indefinite  wav  in  common 
with  people  generally/’ 

This  Court,  in  United  States  ex  red.  v.  Dern,  63  App. 
D.  C.  28,  68  Fed.  (2d)  773,  774,  also  stated  the  rule: 

‘‘In  Massachusetts  v.  Mellon,  262  U.  S.  447,  43  S. 
Ct.  597,  67  L.  Ed.  1078,  the  court  ruled  that  to  in¬ 
voke  the  judicial  power  to  disregard  a  statute  as 
unconstitutional,  the  party  who  assails  it  must 
show  not  only  that  the  statute  is  invalid,  but  that 
he  has  sustained,  or  is  immediately  in  danger  of 
sustaining ,  some  direct  injury  as  a  result  of  its  en¬ 
forcement.”  | 

| 

The  foregoing  is  the  rationale  of  the  decision  in 
Pollock  v.  Farmers  Loan  and  Trust  Company,  157  XL 
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S.  429,  553,  39  L.  ed.  759,  where  an  unconstitutional 
income  tax,  which  would  lessen  the  stockholders’  divi¬ 
dends,  was  held  to  give  the  plaintiff  a  justiciable  in¬ 
terest  and  right  to  sue. 

Likewise,  in  Ashwander  v.  Tennessee  Valley  Au¬ 
thority ,  56  S.  Ct.  466,  1.  c.  470,  the  same  principle  was 
followed,  and  in  that  case  there  were  cited:  Dodge  v . 
Woolsey,  18  How.  331,  339,  340,  345,  15  L.  Ed.  401; 
Pollock  v.  Fanners  Loan  &  Trust  Company ,  157  \J.  S. 
429,  433,  553,  554,  15  S.  Ct.  673,  39  L.  Ed.  759; 
Brushaber  v.  Union  Pacific  R.  Co.,  240  U.  S.  1,  10,  36 
S.  Ct.  236,  60  L.  Ed.  493,  L.  R.  A.  1917  D,  414  Ann. 
Cas.  1917  B  713;  Greenwood  v.  Union  Freight  R.  Co., 
105  U.  S.  13,  15,  16,  26  L.  Ed.  961 ;  Cotting  v.  Kansas 
City  Stock  Yards  Co.,  183  U.  S.  79,  114,  22  S.  Ct.  30, 
46  L.  Ed.  92;  Smyth  v.  Ames,  169  U.  S.  466,  469,  517, 
18  S.  Ct.  418,  42  L.  Ed.  819;  Ex  Parte  Young,  209  U. 
S.  123,  129,  130,  143,  28  S.  Ct.  441,  52  L.  Ed.  714,  13 
L.  R.  A.  (X.  S.)  932,  14  Ann.  Cas.  764. 

The  same  rule  was  applied  in  United  States  v . 
Butler,  56  S.  Ct.  312. 

The  principle  was  applied  in  this  Court  in  Township 
of  Franklin  v.  Tugwell,  85  Fed.  (2d)  208,  215,  216. 

For  the  reasons  stated  in  the  foregoing  cases,  a 
suit  of  one  suffering  special  injury,  by  reason  of  an 
unauthorized  act  or  enforcement  of  an  unconstitu¬ 
tional  statute,  is  a  suit  against  the  officer  who  acts 
and  not  against  the  state  or  United  States  {Phila¬ 
delphia  Co.  v .  Stimson,  223  U.  S.  605;  Township  of 
Franklin  v.  Tugwell,  supra ;  Lane  v.  Watts,  234  U.  S. 
525,  540;  Payne  v.  Central  Pac.  R.  Co.,  255  U.  S.  228, 
238). 
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The  purpose  of  constitutional  limitations  is  that  the 
citizen  shall  be  immune  from  injury  due  to  the  acts  of 
Federal  officers  in  excess  or  violation  thereof.  As 
said  in  Philadelphia  Co.  v.  Stimson,  supra,  1.  c.  620: 

l 

“In  case  of  an  injury  threatened  by  his  illegal 
action,  the  officer” — State  or  Federal — “cannot 
claim  immunity  from  injunction  process.” 

The  principle  of  law  being  as  stated  in  the  forego¬ 
ing  citations,  it  is  only  necessary  to  show  that  the  ap¬ 
pellants  will  suffer,  from  the  intended  acts  of  appel¬ 
lees,  some  direct  injury  as  the  result  thereof,  and 
an  injury  that  is  definite  and  ascertainable  by  proof. 
If  the  intended  acts  should  be  found  to  be  authorized 
bv  law  which  is  itself  constitutional,  then  anv  damage 
therefrom  is  merely  damnum  absque  injuria;  but  if 
the  intended  acts  are  not  so  authorized  by  valid  law,  the 
resulting  damage  constitutes  a  legal  injury,  to  pre¬ 
vent  which  the  sufferer  has  a  remedy  in  equity. 

For  the  purposes  of  ascertaining  whether  such  di¬ 
rect,  and  therefore,  actionable  injury  will  result  from 
appellees  ’  intended  acts,  it  is  only  necessary  to  ex¬ 
amine  the  facts  relating  to  the  effects  upon  the  ap¬ 
pellants  and  thus  determine  whether  such  effects  con¬ 
stitute  definite  and  ascertainable  damage  which  will 
be  directly  caused  to  appellants  by  appellee’s  intended 
acts. 

(2)  Injuries  to  Appellants  Owning  Interests  in  Real 
Property. 

(Class  A)  Some  of  the  appellants  are  interested 
only  as  owners  of  the  fee  of  real  property,  not  being 
engaged  in  business  thereon;  (Class  B)  others  conduct 
businesses  upon  real  property  owned  in  fee  by  them; 
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(Class  C)  a  third  class  conduct  businesses  upon  prop¬ 
erty  leased  for  terms  of  years;  (Class  D)  a  fourth 
class  carry  on  businesses  in  property  as  tenants  at  will. 

Without  considering  (1)  the  costs  of  removal,  (2) 
increased  rents  in  new  locations,  or  (3)  increased 
taxes  upon  their  special  class  of  merchants’  and  manu¬ 
facturers’  personalty,  all  of  which  injuries  will  be 
hereafter  shown,  the  sole  question  of  injury  to  the 
foregoing  interests  in  real  property  will  be  considered. 

It  is  idle  to  contend  that  to  be  deprived  of  an  in¬ 
terest  in  real  property,  even  though  the  owner  would 
be  paid  the  full  value  thereof  as  the  result  of  a  judg¬ 
ment  of  condemnation,  is  not  injurious  and  damaging 
to  the  owner.  If  the  right  to  condemn  exists,  such  dep¬ 
rivation  of  title  is  damnum  absque  injuria ;  if  such 
right  does  not  exist  it  is  a  legal  injury,  though  the 
full  value  be  paid  (Neimeyer  v.  Little  Rock  etc.  R. 
Co.,  43  Ark.  Ill,  119;  St.  Louis  etc.  R.  Co.  v.  South¬ 
western  etc.  Co.,  121  Fed.  276,  278-9;  5  Pomeroy  Eq. 
[2nd  Ed.],  Sec.  1879  [465]).  The  right  to  own  real 
property  or  any  interest  therein  is  vested  and  cannot 
be  legally  divested  merely  by  payment  of  the  value. 
Therefore  there  can  be  no  question  of  damage  by  such 
taking. 

(3)  Injury  Consisting  of  Costs  of  Removal. 

The  facts  (R.  27-28)  are  that  thirty-two  of  appel¬ 
lants  are  merchants  or  manufacturers.  Upon  prem¬ 
ises  which  appellees  intend  to  acquire  by  purchase  or 
condemnation  (by  use  of  the  funds  mentioned,  which 
were  appropriated  by  the  Act  of  April  8,  1935,  and 
for  the  purposes  of  the  Executive  Order  No.  7253  and 
the  Historic  Sites  Act),  such  appellants  have  property 
consisting  of  machinery,  equipment  and  stocks  of 
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merchandise  and  materials.  If  such  acquisition  is  ef¬ 
fected,  then  such  appellants  must  pay  the  cost  of  re¬ 
moving  such  property  from  such  premises,  transport¬ 
ing  it  to  new  premises  and  installing  it  in  such  new 
premises.  Such  cost  would  be  large  (R.  28).  The 
aggregate  amounts  to  $1S1,000.00. 

! 

That  the  foregoing  costs  of  removal,  etc.,  are  not  a 
part  of  the  damages  for  the  taking  of  real  estate  by 
condemnation  is  settled  by  United  States  v.  Potomac 
Electric  Co.  (App.  D.  C.),  85  Fed.  (2d)  243,  ;249. 
A  fortiori  such  costs  of  removal  will  not  be  paid 
when  the  United  States  has  become  the  owner  of 
the  real  estate  by  purchase;  particularly  purchase 
from  another  to  whom  appellant  bears  the  relation  of 
tenant  only.  ! 

The  injury  to  these  appellants  is  direct,  definite  and 
subject  to  precise  proof.  Nothing  could  be  plainer. 

It  is  the  great  and  incompensable  cost  of  rerhoval 

j 

to  new  locations  that  is  the  principal  cause  of  the  fil¬ 
ing  of  this  suit.  The  appellants  are  business,  men 
who  have  no  academic  interest  in  questions  of  law, 
constitutional  or  otherwise.  Such  costs  to  all  of  the 
business  concerns  in  District  A  would  total  $2,000,000 
(R.  131).  The  losses  by  cessation  from  operations 
during  the  process  of  moving  will  also  be  large,  the 
wage  loss  being  from  $250,000  to  $500,000  (R.  131). 
Thirty-four  concerns  will  liquidate  because  unable  to 
pay  the  foregoing  costs  (R.  131  and  136). 

(4)  Increases  of  Rent  in  New  Locations. 

The  increases  in  rent  in  new  locations  bv  thirtv-two 

»  %/ 

appellants  engaged  in  business,  if  compelled  to  re¬ 
move  to  new  locations  by  appellees’  intended  acts, 
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would,  during  the  first  year,  aggregate  $78,890.  (The 
details  are  stated  in  Record  28-29.) 

Respecting  increased  rents  in  new  locations,  it  is 
also  evident  that  such  will  flow  directly  from  the  in¬ 
tended  acts  of  the  defendants.  In  Township  v.  Tug- 
well ,  supra,  a  landlord's  loss  of  rents  from  Govern¬ 
ment  competition  was  held  damnum  absque  injuria 
upon  the  authority  of  Railroad  Co.  v.  Eller  man,  105  U. 
S.  68,  and  United  States  v.  Deni,  supra.  Rut  this  is 
not  such  a  case.  Here  increased  rents  in  new  locations 
follow  directly  upon  the  acquisition  of  land  now  oc¬ 
cupied  by  plaintiffs  as  tenants.  The  distinction  in 
principle  is  also  found  in  Railroad  Co.  v.  Ellrrman, 
which  onlv  holds  that  a  third  partv  cannot  rest  *ain  a 
private  corporation  from  entering  into  private  busi¬ 
ness  on  the  ground  that  such  corporation  is  acting 
idtra  vires  its  charter,  for  the  reason  that  the  private 
corporation  owes  no  duty  other  than  to  the  state  or  to 
a  stockholder  not  to  do  an  ultra  vires  act.  The  Eller- 
man  case  can  have  no  application,  because  under  our 
system  of  government  there  is  a  clear  and  plain  duty 
of  Federal  officers  to  refrain  from  the  injury  of  citi¬ 
zens  by  ultra  vires,  i.  e.,  unauthorized  acts.  This, 
moreover,  is  not  a  case  of  competition  but  a  case  of 
increased  expense  as  a  direct  result  of  appellees’  in¬ 
tended  acts. 

(5)  Loss  by  Increased  Taxation. 

Township  of  Franklin  v.  Tugwell,  supra,  settles  the 
application  of  the  principle  at  hand  to  the  matter  of 
increase  of  taxation  of  owners  of  property  in  a  mu¬ 
nicipality  as  the  result  of  exemption  from  taxation 
of  real  estate  acquired  in  such  municipality  in  the 
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name  of  the  United  States  but  without  lawful  au¬ 
thority. 

There  the  Court  said  (85  Fed.  [2d]  215-216):  | 

‘‘The  interest  of  the  municipal  taxpayer  arises 
from  his  liability  to  increased  taxation.  The  at¬ 
tempted  creation  of  a  debt  by  a  municipality;  or 

some  other  action  which  is  likelv  to  cause  an  in- 

•/ 

crease  in  the  tax  burden,  may  be  challenged!  by 
the  individual  taxpayer.  Crampton  v.  Zabriskie, 
101  U.  S.  601;  Harlan  v.  Employers’  Ass’n  of 
Maryland,  159  A.  (Md.)  267.  It  has  been  held  in 
many  cases  that  where  there  is  an  attempt  on  the 
part  of  a  city  to  extend  its  boundaries  to  include 
the  property  of  one  located  in  another  taxing 
district,  the  property  owner  may  enjoin  the  effort, 
if  it  be  illegal,  on  the  ground  of  increase  in  his 
taxes.  Lavton  v.  Mavor  and  Council  et  al.j  50 
La.  Ann.  121 ;  Sharkey  v.  City  of  Butte,  52  Mont. 
16,  22;  Morris  v.  City  of  Nashville,  74  Tenn.  337; 
The  City  of  Delphi  et  al.  v.  Startzman  et  al.,  104 
Ind.  343.  On  the  same  principle  it  has  been  held 
that,  where  a  detachment  of  property  from  a  mu¬ 
nicipality  will  throw  upon  the  remaining  taxpay¬ 
ers  the  full  burden  of  municipal  indebtedness, 
not  only  the  municipality,  but  the  remaining  tax¬ 
payers,  may  be  heard  in  a  court  of  equity  to  re¬ 
sist  the  detachment.  The  Citv  of  Galesburg  v. 
Hawkinson  et  al.,  75  Ill.  152. 

“ "While  these  cases  relate  to  suits  by  taxpayers 
against  the  municipality  to  prevent  an  injury 
which  is  threatened  by  the  municipality,  we:  see 
no  distinction  where,  as  in  the  present  case,  the 
same  injury  is  threatened  by  the  action  of  an  out¬ 
side  apency.  The  injury  to  the  citizen  is;  the 
same,  and  the  right  to  prevent  the  injury  should 
be  the  same,  whether  it  is  threatened  by  the  mu¬ 
nicipality  or  by  some  other  governmental  agency. 
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“We  think,  therefore,  that  the  owners  of  real 
property  in  this  municipality  will  suffer  such  a 
direct  and  immediate  injury  from  the  detachment 
of  a  large  portion  of  the  taxable  property  of  the 
Township,  and  the  resulting  increase  in  taxation , 
as  will  give  them  a  standing  in  a  court  of  equity 
to  contest  the  legality  of  the  proposed  action  of 
the  defendant  s.” 

(I) 

That  the  taxation  of  all  thirty-two  appellants  who 
are  merchants  or  manufacturers  will  increase  is  clear 
from  the  proof.  The  assessed  valuation  of  the  real 
property  intended  to  be  acquired  is  $5,291,170  (Coale’s 
affidavit,  R.  105).  The  present  tax  rate  upon  real  es¬ 
tate  and  ordinary  personal  property  and  for  munici¬ 
pal  general  revenue  purposes  is  $1.35  per  $100.00 
valuation,  which  is  the  limit  allowable  under  Section 
11,  Article  X,  Missouri  Constitution  (Joint  Answer, 
R.  93-94;  Xolte’s  Affidavit,  R.  127).  But  such  consti¬ 
tutional  limit  has  not  been  reached  upon  the  special 
class  of  merchants’  and  manufacturers’  property,  the 
pertinence  of  which  will  be  shown  in  paragraph  (II), 
immediately  following. 

The  City  will  lose  $71,430.79  general  revenue  by 
Federal  acquisition  of  the  thirty-seven  block  Dis¬ 
trict  A.  The  joint  answer  avers  (R.  85)  that  as 
the  result  of  their  intended  acts,  such  loss  will  be 
made  up  by  an  increase  in  the  value  of  “neighboring 
lands  far  in  excess  of  the  assessed  valuation  of  the 
lands  to  be  acquired,  and  that  such  increase  in  values 
will  provide  more  taxes  than  will  be  lost  through  the 
withdrawal  from  taxation  of  the  lands  acquired.” 
The  latter  averment  is  a  clear  admission  by  answer  of 
the  necessity  of  taxes  to  take  the  place  of  those  that 
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will  be  lost,  but  it  is  neither  proof  of  itself,  nor  sus¬ 
ceptible  to  proof.  It  is  mere  conjecture,  that  if 
brought  to  a  test  could  not  be  legally  proven  by  evi¬ 
dence.  Moreover,  it  conflicts  with  mere  probability, 
since  the  same  answer  admits  (R.  83)  that  it  is  the 
appellees’  present  intention  to  demolish  only  part  of 
the  buildings  now  upon  the  area,  and  that  improve¬ 
ments  (as  also  shown  by  Nagle’s  affidavit,  R.  Ill)  are 
only  contemplated  and  could  not  be  carried  out  for 
lack  of  funds  presently  available.  A  tract  consisting 
of  partly  demolished  buildings  could  not  be  calculated 
to  add  to  the  value  of  adjoining  real  estate.  It  is  to 
be  particularly  noted  also  that  the  affidavits  of  the 
Mayor  of  St.  Louis,  Mr.  Dickmann  (R.  107-108), 
which  states  Mr.  Dickmann  to  be  a  real  estate  dealer, 
former  president  of  the  St.  Louis  Real  Estate!  Ex¬ 
change  and  the  organizer  of  the  Voluntary  Associa¬ 
tion  which  forwarded  the  movement  to  make  public 
property  of  the  thirty-seven  block  District  A,  does  not 
give  even  an  opinion  that  valuations  of  adjoining 
property  would  be  increased  by  appellees’  intended 
acts.  Nor  does  the  affidavit  of  Mr.  Coale,  the  As¬ 
sessor  (R.  104-lOfi),  give  such  opinion.  If  such  could 
be  the  reasonable  opinion  of  an  expert,  then  since'  both 
men  are  experts,  their  failure  to  give  such  an  opinion 
is  fatal  to  the  averments  of  the  joint  answer  in  such 
respect.  They  are  not  only  unproven,  but  without  at¬ 
tempt  at  proof.  j 

Mr.  Dickmann ’s  affidavit  attempts  to  cover  the  loss 
of  general  revenue  by  stating  the  gross  conclusion 
that  the  governmental  costs  of  the  area  exceed  the 
revenue  therefrom,  (a)  However,  such  affidavit  is  not 
proof  because  stating  no  fact  whatsoever,  but  only  the 
general  conclusion  of  the  witness;  it  is  not  evidence. 
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(b)  Next,  since  the  Historic  Sites  Act,  by  section  5, 
provides  that  civil  and  criminal  jurisdiction  must  re¬ 
main  in  the  City,  in  which  event  the  United  States 
would  be  only  a  private  proprietor  in  the  same  situa¬ 
tion  as  all  other  landowners  of  the  City  (U.  S.  v.  San 
F.  Bridge  Co.,  88  Fed.  891-894;  Fort  etc.  B.  Co.  v. 
Loire ,  114  U.  S.  525),  the  governmental  costs  would 
continue  to  be  borne  bv  the  Citv.  Also,  in  any  event, 
the  City  would  not  discharge  any  employes  as  the 
result  of  federal  acquisition  of  District  A.  The  City’s 
expense  of  government  would  continue  as  high;  it 
would  merely  lose  taxes  and  continue  expenses,  which 
would  remain  as  before,  (c)  The  affidavit  is  also, 
in  addition  to  being  no  evidence,  a  most  improb¬ 
able  conclusion.  The  total  assessed  valuation  of  all 
real  estate  in  the  City  was,  for  1934  $917,263,570,  and 
for  1935  (estimated)  $896,130,620  (Assessor  Coale’s 
affidavit,  R.  105).  Although  District  A  is  only  1/400 
of  the  City’s  area,  it  is  assessed  (and  pays  real  es¬ 
tate  taxes  thereon)  at  approximately  1/170  of  the 
total  value  of  real  estate  in  the  City.  District  A  pays 
much  more  real  estate  taxes  in  proportion  to  its  area 
than  the  remainder  of  the  City,  but  to  govern  it  can  cost 
no  more  in  proportion  to  its  area  than  any  other  part 
of  the  City.  Its  $71,430.79  in  real  estate  taxes  is  suf¬ 
ficient  to  supply  a  policeman  and  a  fireman  for  each 
two  blocks  of  the  thirty-seven  block  area,  a  supply, 
needless  to  say,  that  is  not  now  made. 

(II) 

It  being  true,  as  shown,  that  the  City  will  lose  $71,- 
430.79  real  estate  taxes  for  general  revenue  from  ac¬ 
quisition  of  District  A  in  the  name  of  the  United 
States,  and  also  that  the  City  will  continue  under  the 
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expense  of  exercising  civil  and  criminal  government 
of  the  area,  it  likewise  being  true  that  rate  of  taxa¬ 
tion  for  general  revenue  upon  real  estate  and  ordi¬ 
nary  personal  property  has  already  reached  the  con¬ 
stitutional  limit  of  Section  11,  Art.  X,  Mo.  Constitu¬ 
tion,  $1.35  per  $100.00,  it  necessarily  follows  that  the 
deficiency  in  general  revenue  can  and  must  be  made 
up  from  the  sole  source  upon  which  the  above  consti¬ 
tutional  limit  of  rate  has  not  been  reached,  to  witj  the 
special  class  of  merchants’  and  manufacturers’  per¬ 
sonal  property  upon  which  the  rate  is  now  only  $0.28 
(28  cents)  per  $100.00  (Xolte’s  Affidavit,  R.  127-128). 
Thirty-two  appellants  fall  in  such  class.  ! 

The  instant  matter  mav  be  concluded  bv  observing 

*  *  •  ’ 

that  the  joint  answer  denies  knowledge  sufficient  to 
form  a  belief  respecting  such  appellants’  ownership 
of  property  not  consisting  of  real  property  in  District 
A  (R.  85).  The  Coale  affidavit  ignored  the  subject, 
except  with  respect  to  real  property,  while  Find¬ 
ing  of  Fact  44  (2)”  (R.  143)  assumed,  what  was  not 
averred  in  the  bill,  that  appellants’  property  not  em¬ 
braced  in  real  property  in  District  A,  necessarily  must- 

be  onlv  real  estate  instead  of  merchants’  and  manu- 
•> 

facturers’  personalty  also.  The  finding  of  fact  has  no 
reference  to  the  facts  proven. 

Under  the  authority  of  Township  of  Frank) in  v. 
TapireU.  supra,  the  injury  to  such  appellants  is  clear. 

(HI)  | 

As  shown  by  the  Coale  affidavit,  appellants1  have 
real  property,  valued  at  $124,235.00,  not  within  the 
District  A  (R.  106).  As  shown  by  the  Nolte  affidavit, 
the  tax  rate  upon  realty  to  pay  the  interest  upon  the 


i 
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$2,250,000  City  bonds  has  already  been  increased  (R. 
128),  which  increase  of  taxation  to  pay  indebted¬ 
ness,  is  allowed  by  the  Missouri  Constitution  (R.  127). 
If  the  intent  of  appellees  is  carried  out,  increased  tax¬ 
ation  to  pay  interest  and  sinking  fund  upon  such 
bonds  will  be  required  for  many  years.  If  appellees 
be  enjoined,  then  the  return  of  the  $2,250,000  to  the 
City  will  allow  its  investment  sufficient  to  pay  interest 
upon  the  bonds  and,  since  the  principal  will  be  on 
hand  to  retire  the  bonds,  no  sinking  fund  will  be  re¬ 
quired.  Hence,  no  taxes  will  be  required  for  payment 
of  interest  and  sinking  funds. 

Such  $2,250,000  was  paid  upon  the  condition  and  as 
the  consideration  for  the  establishment  of  a  National 
Park  or  Plaza  in  St.  Louis.  By  Executive  Order  No. 
7253  such  payment  was  ordered  to  be  accepted  for  use 
in  acquiring  and  developing  historic  sites.  No  attempt 
is  being  made  by  appellees  to  establish  such  a  Na¬ 
tional  Park  or  Plaza  and  if  performance  of  Executive 
Order  No.  7253  be  enjoined,  the  right  of  the  City  to 
the  recovery  and  return  of  such  sum  is  provided  by 
Section  250,  Title  28,  U.  S.  Code  (36  Stat.  1136),  as 
being  founded  upon  an  implied  contract,  in  respect  to 
which  claim  the  City  would  “be  entitled  to  redress 
against  the  United  States  either  in  a  court  of  law, 
equity  or  admiralty  if  the  Lmited  States  were  suable” 
(Emmons  v.  V.  S.,  42  Fed.  26,  28;  Knote  v.  U.  S 95 
U.  S.  149,  156,,  157 ;  Brooke  v.  F.  S.,  2  Ct.  Cl.  180,  184). 

It  is  necessarv  to  state  further  onlv  that  the  free- 

%/  * 

dom  from  this  tax  in  the  future,  though  now  levied 
for  a  year,  will  be  the  prevention  of  further  loss  and 
damage  to  appellants  thereby. 
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B.  The  Appellants  Have  Not  a  Plain,  Adequate  and 

Complete  Remedy  at  Law. 

Due  to  certain  averments  of  the  answers,  the  ques¬ 
tion  of  adequacy  of  remedy  at  law  is  divisible  into 
two  principal  parts:  (1)  The  effect  to  be  given  to  such 
averments  and  the  question  of  their  proof,  and  (2) 
the  questions  of  adequacy  of  legal  remedy  that  arise, 
even  if  it  be  assumed  that  appellees  intend  to  sue  at 
law  for  condemnation,  in  which  assumed  suits  it!  will 
also  be  assumed  that  questions  of  the  right  to  con¬ 
demn  mav  be  raised  as  a  defense. 


(1)  Averments  of  the  Answers  and  the  Record  Re¬ 
specting  Proof  Thereof  as  Affecting  Adequacy  of 
Legal  Remedy.  I 


Such  averments  of  the  answers  (R.  84,  101) 


mav 


be  depended  upon  by  appellees  as  showing  that  ap¬ 
pellants  will  be  allowed,  by  virtue  of  appellees’  course 
of  proceeding,  a  plain,  adequate  and  complete  remedy 


at  law  which  forbids  the  maintenance  of  this  suit. 


(I)  1 

Because  such  averments  are  vague  and  indefinite, 
stating  no  fact,  are  only  conclusions  and  subject  to 
construction,  it  will  be  well  to  recount  that,  to  fall 
within  Section  384,  Title  28,  U.  S.  Code,  a  remedy  at 
law  must  be  plain,  not  subject  to  doubt  or  uncertainty 
( Bolder  v.  Callaway ,  267  U.  S.  479;  Davis  v.  Wakelee, 
156  U.  S.  680,  689);  it  must  be  adequate,  not  imprac¬ 
tical  and  inefficient  as  compared  with  equity  ( Terrace 
v.  Thompson ,  263  U.  S.  167) ;  it  must  be  complete,  not 
requiring  additional  actions  or  remedies  ( Kilhourn 
v.  Sutherland,  130  IT.  S.  505).  Particularly  the  rem- 
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edy  at  law  must  not  depend  upon  the  will  of  some 
other  persons  (Fredenberg  v.  Whitney ,  240  Fed.  819, 
822-823:  Wheeler  v.  Bedford,  54  Conn.  244;  Bank  v. 
Stone ,  88  Fed.  383;  Chicago  etc.  R.  Co.  v.  Railroad 
Commission,  280  Fed.  387,  392-3;  Walla  Walla  v. 
Walla  Walla  Co.,  172  U.  S.  1,  12;  Mag  ruder  v.  Assn., 
219  Fed.  72:  Smyth  v.  Ames,  169  U.  S.  466). 

(ii) 

As  has  been  stated,  the  verified  bill  averred  the 
intent  of  appellees  to  take  summary  title  and  posses¬ 
sion  of  appellants’  real  property  under  the  provisions 
of  Section  305;  Act  of  July  21,  1932,  C.  520,  47  Stat. 
722,  so  that  appellants  would  lose  title  without  oppor¬ 
tunity  to  contest  the  right  to  condemn.  Such  pro¬ 
cedure  would  deprive  appellants  of  property  without 
due  process  of  law,  because  preventing  them  from 
contesting  the  right  to  condemn  in  advance  of  taking 
and  thus  depriving  them  of  possession  and  use  of 
their  property,  with  the  result  that  appellants  would 
be  caused  to  suffer  irreparable  injury  even  though 
thereafter,  by  some  form  of  action,  they  might  be 
restored  to  title  and  possession.  The  right  to  injunc¬ 
tion  to  prevent  such  taking  without  opportunity  to 
contest  the  right  to  condemn  is  clear  ( Greene  v.  Rail- 
way  [C.  C.  A.],  157  Fed.,  1.  c.  88;  Railroad  v.  Tulsa, 
213  Fed.,  1.  c.  89;  Railway  v.  William,  148  Fed.  442; 
Southwestern  etc.  Co.  v.  Railroad,  121  Fed.  276;  High 
on  Injunctions,  par.  597 :  Lewis  on  Eminent  Domain 
[3rd  Ed.j,  pars.  901,  902,  918;  Bass  v.  Railway,  82 
Fed.  857;  Osborne  v.  Missouri  Pac.  Ry.  Co.,  147  U.  S. 
248,  258;  Alabama  &  S.  Ry.  Co.  v.  Cumberland  etc. 
Co.  [Miss.],  41  So.  258;  Neimeyer  &  Darragh  v. 
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Railway,  43  Ark.  Ill;  Vinegar  Bend  etc.  Co.  v.  Rail¬ 
road  [Miss.],  43  So.  293;  Birmingham  etc.  R.  Co.  v. 
Louisville  etc.  R.  Co.  [Ala.],  44  So.  679;  Oconee  etc. 
Co.  v.  Carter  [Ga.],  36  S.  E.  457;  South  Carolina  etc. 
Co.  v.  American  etc.  Co.  [S.  C.],  41  S.  E.  307;  Pitts¬ 
burgh  etc.  Co.  v.  Greenville  [Oh.],  69  X.  E.  976;  5 
Pomeroy  Eq.  [2nd  ed.],  See.  1879). 

Also  the  right  is  clear  to  an  injunction  pendente  life 
because,  without  such  temporary  injunction,  due  proc¬ 
ess  of  law  pending  determination  by  final  judgment 
of  the  right  to  condemn  would  be  denied  ( Railroad  v. 
Conley.  230  U.  S.  513;  Oklahoma  Oper.  Co.  v.  Love , 
252  IT.  S.  331;  U.  S.  v.  Steamship  Co.,  36  Fed.  i[2d] 
691 ;  Freiberg  v.  Dawson,  274  Fed.  420,  431 ;  White 
v.  Delano.  270  Mo.  16;  Dotting  v.  Goddard.  183  U.  S. 
79;  Missouri  etc.  R.  Co.  v.  Tucker,  230  IT.  S.  340; 
Southern  Tel.  Co.  v.  Donaher,  238  U.  S.  482;  Wilcox 
v.  Gas  Co.,  212  U.  S.  19;  Ex  parte  Young,  209  IT.  S. 
123;  Railroad  v.  O’Connor,  223  IT.  S.  280).  j 

(in)  | 

Also  appellees’  answer  to  the  foregoing  averments 
of  the  bill  has  been  stated,  i.  e.,  the  denial  of  intent  to 
proceed  under  the  above  statute,  section  305,  etc.,  and 
the  averment  that  no  appellant  will  be  deprived  of 
his  (quoting  from  answer,  R.  84)  “ interest  in  fee,  or 
any  other  interest  in  real  estate,  without  having  been 
given  an  opportunity  to  obtain  a  hearing  in  a  court 
of  competent  jurisdiction  to  contest  the  power  of  the 
defendants  to  take  said  lands  for  the  United  States, 
and  defendants  deny  that  the  plaintiffs,  or  any  of 
them,  will  be  deprived  of  the  possession  of  any  such 
real  property  until  first  they  have  had  ample  oppor- 
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tunity  to  be  heard  by  a  court  of  competent  jurisdic¬ 
tion”  (R.  84). 

(IV) 

The  foregoing  averments  are  a  conclusion,  and  no 
more,  that  in  some  unstated  manner  appellants  will 
not  be  deprived  of  an  opportunity  to  contest,  in  some 
court  of  competent  jurisdiction,  the  power  of  appel¬ 
lees  to  take  their  property  before  title  and  posses¬ 
sion  is  taken  in  the  name  of  the  United  States;  but 
they  are  not  an  averment  of  fact  (1)  that  appellees 
will  cause  suits  at  law  to  condemn  to  be  filed  and 
(2)  that  under  the  Missouri  practice,  as  provided  by 
Section  258,  Title  40,  U.  S.  Code  (25  Stat.  357),  ap¬ 
pellants  could  have  the  opportunity  to  contest  the 
power  to  condemn  their  interests  in  real  property. 
As  far  as  any  certainty  of  averment  is  concerned, 
the  above  allegations  of  the  answer,  when  they  men¬ 
tion  a  hearing  in  a  court  of  competent  jurisdiction, 
which  hearing  the  answer  guarantees  before  the  tak¬ 
ing  of  property,  could  as  well  refer  to  an  injunction 
suit  by  appellants  (i.  e.,  the  present  suit)  as  to  a 
suit  at  law  by  appellees.  The  answer  simply  does 
not  aver  the  intent  to  file  condemnation  suits  at  law, 
nor  does  it  aver  that  under  the  Missouri  practice 
there  could,  in  a  condemnation  suit,  be  a  defense  of 
lack  of  power  to  condemn. 

Moreover,  there  is  no  proof  whatsoever  in  support 
of  the  above  answer:  particularly,  no  proof  that  any 
condemnation  suits  will  be  filed  or  that  if  thev  were 
filed  defense  of  lack  of  power  could  be  made  therein. 

The  finding  of  fact  No.  9  (R.  144-145)  goes  no 
further  than  to  find  that  appellants  do  not  intend 
to  interfere  with  title  and  possession  to  lands  “un- 
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less  and  until  a  court  of  competent  jurisdiction  has 
entered  a  judgment  holding  said  lands  to  be  lawfully 
taken  and  condemned  for  the  United  States,  the  time 
for  appeal  has  expired  or  the  remedy  by  appeal1  has 
been  exhausted,  and  the  amount  of  such  judgment 
has  been  paid  into  said  court  or  to  the  parties  en¬ 
titled  thereto”.  Though  such  finding  does  not  ex¬ 
pressly  find  that  the  judgment  mentioned  would  be 
in  a  condemnation  suit  at  law,  it  implies  such.  How¬ 
ever,  in  such  implication  it  goes  beyond  appellees’ 
above  pleading  and  is  without  proof.  Particularly 

i 

the  finding  fails  to  find  that  there  is  any  opportunity 
under  the  Missouri  practice,  provided  by  Section  258 , 
Title  40,  to  contest  the  power  to  condemn  as  a  de¬ 
fense  to  a  condemnation  suit. 

Hence,  according  to  neither  pleading,  proof  nor 
finding  of  fact  is  there  anvthing  to  show  that  any 
defense  at  law  can  be  had.  The  subject  is  cov- 

I 

ered  only  by  such  vague  and  indefinite  averments  of 
the  answer  and  an  equally  indefinite  and  insufficient 
finding  of  fact.  \ 

To  conclude  respecting  such  averments  of  the  an¬ 
swer.  Thev  must  be  taken  at  what  tliev  sav  and  no 

*  i  % 

more.  In  addition  it  must  be  kept  in  mind  that:  they 
are  without  any  kind  of  proof  in  fact  having  refer¬ 
ence  to  suits  at  law.  Thev  merely  denv  intent  to 
take  title  until  after  some  court  of  competent  ijuris- 
diction  has  determined  that  the  power  to  take  exists 
and  that  is  all.  The  trial  court  in  this  suit  fills  that 
description.  Specific  denial  of  intent  to  proceed  un¬ 
der  the  Act  of  July  21,  1932,  is  accepted  as  true,  but 
under  such  averments  the  appellees  could  act  under 
Sections  25Sa,  258b  and  258c ,  Title  40 ,  U.  S.lCode , 
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and  compel  the  appellants  to  sue  by  injunction  to 
prevent  such  taking.  Such  a  suit  by  an  injunction 
would  be  “an  opportunity  to  obtain  a  hearing  in  a 
court  of  competent  jurisdiction  to  contest  the  power 
of  defendants,”  but  it  would  not  be  at  law,  much  less 
a  plain,  adequate  and  complete  remedy  at  law. 

(V) 

In  addition  is  the  decisive  point  that  the  bringing 
of  condemnation  suits,  whether  under  Sections  25Sa, 
258b  and  258c,  Title  40,  or  purely  and  solely  under 
whatever  the  unproven  Missouri  practice  may  be, 
according  to  Section  258,  Title  40,  depends  solely 
upon  appellees’  will  and  wish.  If  it  be  assumed  that 
a  defense  of  lack  of  right  to  condemn  could  be  made 
under  the  Missouri  practice,  a  suit  under  section  258 
is  optional  to  appellees,  so  that  the  supposed  remedy 
at  law  depends  upon  appellees’  will.  Such  does  not 
afford  a  plain,  adequate  and  compete  remedy  at  law 
(Fredenburg  v.  Whitney,  supra;  Wheeler  v.  Bedford, 
supra;  Bank  v.  Stone .  supra;  Chicago  etc .  R.  Co.  v. 
Railroad  Commission,  supra;  Walla  Walla  v.  Walla 
Walla  Co.,  supra;  Magruder  v.  Assn.,  supra;  Terrace 
r.  Thompson,  supra). 


(VI) 

The  answer  and  the  facts  leave  appellants  in  the 
necessity  of  equity  as  their  remedy  (Greene  v.  Rail- 
way;  Railroad  v.  Tulsa ;  Railway  v.  William ;  South- 
western  etc.  Co.  v.  Railroad;  High  on  Injunctions, 
par.  597;  Lewis  on  Em.  Domain  [3rd  ed.],  pars.  901, 
902,  918;  Bass  v.  Railway;  Osborne  v.  Railway;  Ala¬ 
bama  etc.  Ry.  Co.  v.  Cumberland  etc.  Co.;  Neimeyer 
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<£  Darragin  v.  Railway;  Vinegar  Bend  etc.  Co.  v. 
Railway;  Birmingham  etc.  R.  Co.  v.  Louisville 
etc.  R.  Co.;  Oconee  etc.  Co.  v.  Carter;  South 
Carolina  etc.  Co.  v.  American  etc.  Co.;  Pittsburgh 
etc.  Co.  v.  Greenville;  5  Pomeroy  Eq.;  all  supra).: 

(2)  Assuming  That  Appellees  Intend  and  Will  File 
Condemnation  Suits  in  Which  Defense  of  Lack  of 
Right  to  Condemn  Can  Be  Made. 

Hereafter,  despite  the  fact,  as  shown,  there  is 
neither  pleading’  or  proof  thereof,  it  will  be  assumed 
for  the  purpose  of  argument  that  appellees  intend  to 
tile  condemnation  suits  and  that  in  such  assumed 
suits  the  defense  that  appellees  are  without  right  to 
condemn  can  be  set  up.  But  even  under  such  assump¬ 
tion  appellants  could  not  have  a  plain,  adequate  and 
complete  remedy  at  law. 

Increase  in  Taxation  Cannot  Be  Prevented  by  Defense 

to  Condemnation  Suits. 

It  is  obvious  that  defense  to  a  condemnation  suit, 
provided  the  defense  be  successful,  could  prevent 
damage  due  to  loss  of  title  to  interest  in  real  prop- 
ertv  to  Class  A  (owners  of  the  fee  not  engaged  in 
business  thereon),  to  Class  B  (owners  of  fee  engaged 
in  business  thereon)  and  to  Class  C  (owners  of  lease¬ 
hold  interest  engaged  in  business  thereon);  though 
it  will  be  shown  that  not  all  of  Class  C  need  be  made 
parties  to  condemnation  suits  and  hence  could  have 
no  opportunity  to  defend  at  law.  Also  it  is  obvious 
that,  if  successful  in  condemnation  suits,  the  above 
Class  B  and  such  of  Class  C  as  might  be  made  par¬ 
ties  thereto  would  also  avoid  the  damage  ensuing 
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upon  (1)  costs  of  removal  to  new  locations  and  (2) 
increased  rentals  in  new  locations.  But  the  members 
of  Class  B  and  Class  C  could  not  thereby  prevent 
(3)  increases  in  the  taxes  upon  their  merchants  and 
manufacturers  personal  property,  since  the  appellees 
intend  and  will  obtain  all  of  the  real  property  pos¬ 
sible  in  District  A  and  thus  caused  to  be  exempted 
from  taxation  the  greater  portion  of  such  district. 
Xor  could  Classes  A,  B  or  C  prevent  thereby  the  in¬ 
crease  of  taxes,  due  to  the  special  bonds,  upon  their 
real  estate  not  in  District  A. 

It  must  be  presumed,  and  is  the  fact,  that  the  ma¬ 
jority  of  owners  of  the  fee,  who  have  not  joined  in 
this  suit,  and  many  owners  of  leaseholds  will  not  re¬ 
sist  condemnation  and  will  sell  voluntarily  to  the 
United  States. 

Cost*  of  Removal  and  Increased  Rentals  to  Members 
of  Classes  C  and  D  Cannot  Be  Prevented  by 
Defense  to  Condemnation  Suits. 

(Class  C.)  If  any  term  of  lease  has  only  a  short 
time  to  run,  then  the  appellees  could  purchase  the  in¬ 
terest  in  fee  and  at  the  end  of  the  term  could  oust 
the  lessee.  Five  of  appellants  hold  leases  which  will 
expire  within  a  year  of  the  date  of  filing  suit,  June 
8.  1936.  The  purchase  of  the  landlords’  reversions 
must  completely  prevent  any  contest  by  such  appel¬ 
lants  of  appellees’  authority  and  must  result  in  such 
appellants  suffering  the  injuries  of  (1)  costs  of  re¬ 
moval  and  (2)  increased  rents,  in  addition  to  (3) 
the  increased  taxes  which  they  will  be  forced  to  pay 
as  heretofore  shown.  Clearly,  then,  to  prevent  such 
injuries  such  appellants  are  required  to  bring  this 
suit. 
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(Class  D.)  All  of  the  appellants  who  are  tenants 
at  will,  fourteen  in  number,  hold  subject  to  dispos¬ 
session  upon  one  month’s  notice.  If  appellees  cause 
the  United  States  to  become  the  owner  of  the  fee,  the 
United  States  may  so  dispossess  them.  Clearly,  also, 
such  tenants  at  will  can  have  no  remedy  at  law  by 
defense  to  a  condemnation  suit,  because  they  will 
never  be  joined  in  one.  To  prevent  suffering  the 
(1)  costs  of  removal  and  (2)  increased  rents  as  well 
as  (3)  the  increased  taxes,  they  are  required  to  bring 
this  suit.  ! 

I 

Owners  of  the  Fee  and  Lessees  for  Long  Terms  Could 

Not  in  Defense  to  Condemnation  Suits  Make  the 
Defense  That  Unauthorized  Use  of  Funds 

Will  Be  Made.  j 

The  joint  answer  of  appellees  Ickes  and  Cam- 
merer  (R.  82-83)  admits  the  intent  of  appellees  to 
acquire  in  the  name  of  the  United  States  the  land 
described  in  subdivision  C,  paragraph  17  of  the  bill 
(the  thirty-seven  block  area,  district) 

“*  *  *  bv  use  of  the  funds  made  available  to 

A'  I 

the  Secretary  of  the  Interior  by  Executive  Order 
No.  7253  and  the  funds  contributed  bv  the  Citv 
of  St.  Louis  as  described  in  the  bill  of  complaint 
*  *  *  ”  (R.  82-83).  j 

To  emphasize,  it  is  repeated  that  the  funds  averred 
to  be  made  available  by  the  executive  order  are  those 
appropriated  by  the  Appropriation  Act  of  April  8, 
1935  (R.  72,  91);  the  funds  contributed  by  the  City 
are  a  part  of  the  proceeds  of  the  special  bond  issue 
(R.  13-14,  18-19). 

The  answer,  as  well  as  the  entire  record,  make  it 
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clear  that  except  by  the  use  of  the  above  mentioned 
funds,  which  use  is  the  basis  of  the  executive  order, 
appellees  would  not  pretend  to  act.  The  use  of  such 
funds  is  the  motivation  of  their  threatened  acts;  and 
the  questions  of  authority,  both  statutory  and  con¬ 
stitutional,  to  use  such  funds,  especially  those  appro¬ 
priated  by  the  Appropriation  Act  of  April  8,  1935, 
are  the  principal  and  decisive  questions  raised  in  this 
suit.  But,  as  will  be  shown,  such  questions  cannot 
be  raised  at  law  in  defense  of  a  condemnation  suit. 

The  owners  of  interests  in  realty,  who  might  be 
made  parties  defendant  in  condemnation  suits,  could 
perhaps  make  defense  that  the  Congress  is  without 
power  to  acquire  historic  sites  in  the  states,  and  also 
the  defense  that  the  acquisition  is  without  the  author¬ 
ity  of  any  law  of  the  Congress,  but  in  such  actions 
they  could  not  make  the  defense  that  is  the  principal 
complaint  of  this  suit. 

Such  owners  of  realty  could  not,  in  a  condemnation 
suit,  make  the  defense  that  there  is  no  power  to  use 
funds  appropriated  by  the  Appropriation  Act  of 
April  8,  1935,  (1)  because  not  appropriated  for  such 
purposes,  (2)  because  such  is  in  violation  of  the  pro¬ 
visions  respecting  use  of  funds  contained  in  the  His¬ 
toric  Sites  Act  of  August  21,  1935,  claimed  as  au¬ 
thority  for  the  acquisition,  (3)  because  such  use  of 
funds  appropriated  by  the  Appropriation  Act  of  1935 
violates  Sections  1,  8,  and  9,  Article  I,  U.  S.  Consti¬ 
tution,  and  is  not  among  the  powers  of  the  President 
prescribed  by  sections  2  and  3,  article  IT,  and  (4) 
because,  if  the  Appropriation  Act  be  construed  as  a 
delegation  of  power  to  the  President  to  allocate  funds 
for  purposes  not  named  in  such  act,  the  act  itself  is 
unconstitutional  because  violating  and  unauthorized 
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by  the  last  named  constitutional  provisions.  A  de¬ 
fendant  in  a  condemnation  suit  may  not  question  the 
source  of  the  money  which  will  undoubtedly  be  paid 
to  him  for  his  land,  though,  as  stated,  the  defendant 
may  question  the  right  to  condemn  itself.  Even 
though  the  use  of  money  to  pay  the  defendant  may 
be  both  illegal  and  unconstitutional,  since  the  defend¬ 
ant  will  he  paid  he  can  have  no  defense  upon  that 
ground.  Therefore,  if  a  landowner  desires  to  attack 
the  use  of  money,  without  which  use  the  condemna¬ 
tion  will  not  be  attempted,  the  landowner  must,  as  is 
here  done,  bring  a  suit  which  attacks  such  use  of 
funds  directly  and  cannot  wait  to  attack  such  use, 

indirectlv  and  collaterals,  bv  defense  to  a  condemna- 
*  •  '  * 

tion  suit.  The  threatened  injury  is  that  the  land- 
owner  will  be  deprived  of  his  title  to  real  property 
by  the  illegal  and  unconstitutional  sequestration  of 
funds  to  pay  a  condemnation  judgment.  Obviously 
the  present  direct  attack  thereon  is  required. 

The  matter  is  decided  in  several  cases. 

In  Wheeler  v.  New  York  etc.  R.  Co.,  ITS  U.  S.  321, 
a  writ  of  error  to  the  Supreme  Court  of  Errors  of 
Connecticut,  the  defendants  in  a  suit  at  law  for  con¬ 
demnation  made  the  defense  against  right  to  :  con¬ 
demn  that  the  railroad  would  pay  part  of  the  com¬ 
pensation  from  funds  contributed  by  the  City  of 
Bridgeport,  which  contribution  was  contrary  to  the 
State  Constitution.  The  United  States  Supreme 

i 

Court,  quoting  from  the  opinion  of  the  state  court 
(which  latter  opinion  does  not  appear  to  be  pub¬ 
lished),  upheld  the  view  that  the  question  of  source 
of  the  funds  for  payment  could  not  be  allowed1  as  a 
defense  at  law. 
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In  Chicago  v.  Sanitary  District  (Ill.),  Ill  N.  E.  491, 
493,  a  condemnation  suit,  the  Sanitary  District  made 
the  defense  that  the  source  of  funds  to  be  used  to  pay 
compensation  came  from  a  private  source.  The  Court 
said: 

4 4 It  is  immaterial  to  appellants,  if  the  right 
to  condemn  exists,  where  the  money  comes  from 
to  pay  the  just  compensation  for  the  land 
taken  **  *  V’ 

Successful  Defense  to  Condemnation  Suits  Would 
Nevertheless  Result  in  Irreparable  Injury 
of  Costs  of  Suit. 

Even  though  condemnation  suits  be  filed  and  fur¬ 
ther  appellants  be  allowed  to  defend  upon  the  ques¬ 
tion  of  right  to  condemn  and  succeed  in  such  de¬ 
fenses,  nevertheless  they  would  be  irreparably  in¬ 
jured  because  the  costs  of  defense  are  not  allowable 
against  the  United  States,  the  plaintiff  in  such  con¬ 
demnation  suits  (In  re  Post  Office,  210  Fed.  832; 
Carlisle  v.  Cooper,  64  Fed.  472;  C.  M.  Patten  &  Co. 
v.  U.  S.,  61  Fed.  [2d]  970;  In  re  Hastings  Lock  and 
Darn,  2  Fed.  Supp.  324;  U.  S.  v.  Wade,  40  Fed.  (2d) 
745;  U.  S.  v .  Knowles,  58  Fed.  [2d]  718).  Such 
costs  would  be  large  and,  to  prevent  such  irreparable 
loss,  appellants  are  now  entitled  to  sue  in  equity  in 
a  suit  to  which  the  United  States  is  not  a  party  and 
appellants  can  recover  their  costs. 

(3)  Conclusion  Regarding  Adequacy  of  Remedy. 

To  conclude  the  question  of  adequacy  of  remedy, 
it  is  restated:  (a)  That  there  is  nothing  of  record  to 
show  that  any  appellant  will  ever  be  given  the  op- 
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portunity  to  defend  at  law;  (b)  there  is  nothing  of 
record  to  show  that  any  complaint  made  in  this:  suit 
can  be  made  in  defense  of  an  action  brought  under 
Section  258,  Title  40,  U.  S.  C.  A.;  (c)  the  matter  of 
suing  for  and  obtaining  condemnation  judgments  be¬ 
fore  taking  possession,  rather  than  taking  possession 
in  advance  of  judgment  under  Sections  258a,  258b 
and  258c  of  Title  40,  depends  upon  appellees^  will 
and  wish,  so  that  appellants  have  no  remedy  at  law; 
(d)  even  though  condemnation  suits  might  permit 
certain  defenses,  they  would  not  permit  defense  of 
lack  of  statutory  and  constitutional  power  to;  use 
funds  allocated;  (e)  even  if  defenses  by  appellants 
to  condemnation  suits  should  be  successful  they 
would  not  prevent  (1)  increased  taxes  to  all  appel¬ 
lants  nor  (2)  costs  of  removal  and  increased  rents 
to  appellants  who  are  tenants  at  will  and  lessees  for 
short  terms  and  who  would  not  be  parties  to  con¬ 
demnation  suits;  and  (f)  even  if  successful  in;  con¬ 
demnation  suits,  appellants  would  suffer  the  irrep¬ 
arable  loss  of  costs. 

I 

C.  The  Effect  of  This  Suit  for  a  Declaratory  Judg¬ 
ment  as  Requiring  an  Injunction  Pendente  Lite. 

As  well  as  being  a  suit  for  an  injunction,  contain¬ 
ing  a  motion  for  a  preliminary  injunction,  this  suit 
is  for  a  declaratory  judgment  under  the  Federal 
Declaratory  Judgments  Act  of  June ,  1934 ,  as  amended 
August  30,  1935,  c.  329,  sec.  405,  49  Stat.  1027.  Such 
statute  provides  that  in  the  case  of  an  actual  con¬ 
troversy,  except  with  respect  to  federal  taxes,  the 
courts  of  the  United  States  shall  have  power 1  upon 
petition  to  declare  rights  and  legal  relations  of  any 
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interested  party  petitioning  for  such  declaration, 
whether  or  not  further  relief  is  or  could  be  prayed, 
and  such  declaration  shall  have  the  force  and  effect 
of  a  final  judgment  or  decree.  Also  after  a  declara¬ 
tory  judgment  further  relief  to  enforce  such  judg¬ 
ment  mav  be  Granted. 

The  statute  is  a  far-reaching  statute  of  remedial 
intent,  to  be  liberally  construed  to  the  ends  of  its 
intent.  A  suit  under  it  requires  neither  present  in¬ 
jury  nor  threatened  irreparable  injury.  All  that  is 
required  is  an  actual  controversy. 

In  Nashville  etc.  R.  Co.  v.  Wallace ,  288  U.  S.  249, 
the  Court  said,  respecting  suits  for  declaratory  judg¬ 
ments  : 

“As  the  prayer  for  relief  by  injunction -is  not 
a  necessary  prerequisite  to  the  exercise  of  judi¬ 
cial  power,  allegations  of  irreparable  injury  which 
are  material  only  if  an  injury  is  apprehended 
may  likewise  be  dispensed  with  if,  in  other  re¬ 
spects  the  controversy  is,  as  in  this  case,  real  and 
substantial.” 

In  Terrace  v.  Thompson,  263  U.  S.  197,  the  Supreme 
Court  also  said  regarding  the  subject : 

“They  are  not  obliged  to  take  the  risk  of  pros¬ 
ecution,  fines  and  imprisonment  and  loss  of  prop¬ 
erty  in  order  to  secure  an  adjudication  of  their 
rights.” 

In  Nashville  etc.  R.  Co.  v.  Wallace,  supra,  the  dec¬ 
laratory  judgment  was  sought  respecting  the  power 
of  Government  officers. 

Other  cases  of  the  same  character  are:  Gully  v . 
Interstate  etc.  Co.,  82  Fed.  (2d)  145,  149,  where  the 


—  53- 


statute  is  commended  as  affording  a  prophylactic 
form  of  remedy;  Penn  v.  Glenn ,  10  Fed.  Supp.  483, 
and  F.  G.  Vogt  &  Sons  v.  Rothensies,  11  Fed.  Supp. 
225,  in  which  two  cases  statutes  were  declared  uncon¬ 
stitutional  so  that  further  relief  in  aid  of  the  judg¬ 
ment  thereafter  could  prevent  their  enforcement. 

In  the  instant  case  the  right  to  sue  for  a  declara¬ 
tory  judgment  is  undeniable.  There  is  an  actual  con¬ 
troversy.  Appellees  admit  the  intent  and  claim  the 
right  to  acquire  lands  owned  by  appellants;  appel¬ 
lants  deny  such  right.  Also  appellants  deny  the  right 
and  show  further  that,  as  the  result  of  such  acquisi¬ 
tion,  they  will  be  injured  and  damaged  by  increased 
taxes,  costs  of  removal  and  increased  rents.  I  No 
stronger  instance  of  actual  controversv  could  be  had. 

It  being  true,  then,  that  this  suit  for  a  declaratory 
judgment  was  maintainable  when  filed  and  remains 
so,  it  is  evident  that  appellants,  under  the  ordinary 
rules  of  equity,  are  entitled  to  a  temporary  injunc¬ 
tion  until  the  rendition  of  a  declaratory  judgment. 


The  reasons  therefor  are  two. 


The  first  reason  is  the  usual  reason  because  ot 
which  an  injunction  pendente  lite  is  granted,  i.  e., 
irreparable  injury  to  plaintiffs  unless  defendants  be 
temporarily  restrained  until  the  case  can  be  heard 
upon  the  merits.  Such  irreparable  injuries  have  been 
shown — that  this  case  would  become  moot  in  most  re¬ 
spects  before  a  declaratory  judgment  could  be  given, 
and  that  the  injuries  by  appellees’  unrestrained  acts 
would  be  irreparable  pending  the  rendering  of  such 
judgment,  is  evident. 
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(II) 

Particularly  ought  appellees  be  restrained,  during 
the  pendency  of  this  suit  for  a  declaratory  judgment, 
from  commencing  any  condemnation  proceedings  re¬ 
specting  appellants 9  interests  in  realty.  Such  is  true 
irrespective  of  whether  appellants  could  raise  as  de¬ 
fenses  in  such  condemnation  suits  all  of  the  com¬ 
plaints  here  made. 

This  suit  for  a  declaratory  judgment  lies ;  the  court 
below  has  jurisdiction  of  the  subject  matter,  including 
every  complaint  made,  and  of  the  parties.  Condemna¬ 
tion  suits  in  the  United  States  District  Court  at  St. 
Louis  would  compel  the  appellant  realty  owners  to 
raise,  if  such  be  possible ,  the  complaints  made  here  as 
defenses  in  such  condemnation  suits.  Such  condemna¬ 
tion  suits,  in  view  of  the  pendency  of  the  present  suit, 
would  be  merely  harassing  to  appellants.  If,  as  the 
court  below  found  (K.  144-145),  appellees  intend  that 
possession  shall  not  be  taken  until  after  exhaustion 
of  appellate  remedy  (which  would  be  a  self-imposed 
restraint  of  appellees),  surely  such  suits  are  only 
useless  and  harassing,  because  the  present  suit  has 
now  reached  a  point  near  trial.  In  such  condemnation 
suits  the  parties  would  not  be  fully  the  same  as  here, 
and  even  when  partly  the  same,  they  would  be  re¬ 
versed  upon  the  record  as  plaintiffs  and  defendants. 
Pleas  in  abatement  would  not  lie  ( Chicago ,  B.  &  Q. 
B.  Co.  v.  Weil.  183  Fed.  956;  Washburn  etc.  Co.  v. 
Scutt  &  Co.,  22  Fed.  710;  New  Eng.  Screw  Co.  v. 
Bliven.  3  Blatch.  240,  Fed.  Cas.  No.  10,156;  Pierce  v. 
F  eager  s,  39  Fed.  587;  Estes  v.  Worthington ,  30  Fed. 
465;  Rodney  v.  Gibbs ,  184  Mo.  1,  10,  stating  the  rule). 

To  prevent  such  harassing  suits,  when  this  Court 
has  jurisdiction,  it  is  the  practice  to  issue  injunctions 
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enjoining  parties  from  bringing  or  maintaining  such 

i 

suits  pending  judgment  in  the  suit  first  commenced. 

Berliner  Gramoph.  Co.,  v.  Seaman,  113  Fed. 
750,  754; 

Homer  v.  Lehman  (Md.),  100  Atl.  285. 

i 

i 

In  the  last  cited  case,  a  stockholder  filed  a  bill  of 

i 

interpleader.  Jurisdiction  of  the  persons  of  the  de¬ 
fendants  was  had.  Thereafter  certain  claimants  to 
the  fund  sued  each  other  in  personam.  The  Court  en¬ 
joined  such  cross  suits  as  harassing,  in  view  of  the 
fact  that  prior  jurisdiction  of  the  controversy  and 
the  parties  was  had  in  the  interpleader  suit. 
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PART  TWO— THE  QUESTIONS  ON  THE  MERITS. 

I. 

THERE  IS  XO  AUTHORITY  TO  MAKE  USE  OF 
FUNDS  APPROPRIATED  BY  THE  EMER¬ 
GENCY  RELIEF  APPROPRIATION 
ACT  OF  APRIL  8,  1935. 

The  question  of  the  right  of  the  appellees  to  make 
use  of  the  funds  allocated  bv  Executive  Order  No. 
7253  depends  upon  the  following:  First,  the  intent  of 
the  Congress  with  respect  to  the  use  of  any  of  the 
funds  appropriated  by  the  Appropriation  Act  of 
April  S,  1935,  i.  e.,  if  the  legislative  intent  be  to  con¬ 
fine  the  use  of  the  funds  to  the  specific  objects  named 
in  the  act,  then  the  funds  cannot  be  used  for  the  pur¬ 
poses  of  developing  historic  sites,  as  ordered  by  the 
executive  order;  second,  if  the  intent  of  the  Congress 
be  found  to  be  that  the  use  of  such  funds  shall  not  be 
confined  to  the  specific  objects  named  in  such  act, 
then  whether  the  act  is  unconstitutional  because  an 
improper  delegation  of  Congressional  power;  third, 
even  though  the  answer  to  the  first  two  questions  be 
that  the  funds  were  intended  by  the  Congress  to  be 
appropriated  for  use  solely  in  the  discretion  of  the 
President  for  relief,  work  relief  and  increased  em¬ 
ployment,  and  that  such  form  of  appropriation  is  also 
constitutional,  whether,  nevertheless,  the  Congress  did 
not  intend  by  the  Historic  Sites  Act,  enacted  there¬ 
after  on  August  21,  1935,  that  no  funds  shall  be  ex¬ 
pended  for  the  purpose  of  the  Historic  Sites  Act  ex¬ 
cept  in  the  event  that  Congress,  itself,  shall  so  spe¬ 
cifically  provide  by  law;  and,  fourth,  whether  the 
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project  ordered  is  in  fact  a  work  relief  project  in  view 
of  the  fact  that  more  than  90  per  cent  of  the  expendi¬ 
ture  will  be  for  other  purposes  than  any  kind  of  relief 
or  employment. 

Since,  if  possible,  a  construction  of  a  statute  that 
is  in  accord  with  the  Constitution,  rather  than  one 
violative  thereof,  must  be  adopted,  necessarily  in  de¬ 
termining  the  intent  of  the  Congress  by  such  Appro¬ 
priation  Act  the  question  of  unconstitutional  delega¬ 
tion  of  power  must  also  be  considered.  For  such  rea¬ 
sons  the  first  two  questions  will  be  considered  to¬ 
gether. 


(1)  The  Intent  of  Congress  Was  to  Confine  the  Use  of 
Funds  to  the  Specifically  Named  Objects  of  j 
the  Appropriation  Act  of  April  8, 

1935;  Otherwise  the  Act  Is 

Unconstitutional.  > 

The  argument  to  follow  will  be  that  the  Appropria¬ 
tion  Act  of  April  8,  1935,  must  be  construed  in  the 
way  that  will  make  it  constitutional  as  applied  to  the 
admitted  facts  of  this  case.  Such  argument  will  be 
that  the  funds  thereby  appropriated  can  be  used  only 
for  the  objects  and  purposes  specifically  enumerated 
in  the  eight  classes  named  in  section  1  of  the  act. 
Whether  the  eight  classes  of  objects  and  purposes 
are  in  themselves  specific  enough  in  prescribing  a 
guide  for  their  accomplishment  so  as  to  come  within 
the  rule  of  Hampton  v.  U.  S.,  276  U.  S.  394,  and  be 
not  violative  of  the  Constitution  (as  was  the  case  in 
Panama  Ref.  Co.  v.  Ryan ,  293  U.  S.  388,  414;  S cheek¬ 
ier  Corp.  v.  U.  S.,  295  U.  S.  495,  529,  and  Township  of 
Franklin  v.  Tugwell,  supra)  is  something  that  does 
not  concern  this  case.  To  be  precise,  the  delegation 
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of  the  power  to  use  such  appropriated  funds  for 
“housing,”  the  object  named  in  clause  (d)  of  sec¬ 
tion  1  of  the  act,  was  held  by  this  Court  in  Township 
of  Franklin  v.  Tugwell  to  be  unconstitutional,  but  it 
is  here  unnecessary  to  go  into  the  question  to  the  ex¬ 
tent  of  Township  of  Franklin  v.  Tugwell.  The  com¬ 
plaint  and  the  argument  here  are  that,  although  in 
so  far  as  the  instant  case  is  concerned,  the  objects 
and  purposes  named  in  the  eight  classes  [clauses  (a) 
to  (h)]  are  sufficiently  specific,  the  use  here  intended 
is  not  even  named  in  the  act ;  that  such  use  is  not 
intended  by  the  act  or  if  permitted  by  the  act  then 
the  act  is  unconstitutional  because  of  a  much  broader 
delegation  of  power  than  that  concerned  in  “housing.” 

(a)  The  Appropriation  Act  of  April  8,  1935. 

Section  1  of  the  Appropriation  Act  of  April  8, 
1935,  provides: 

“That  in  order  to  provide  relief,  work  relief, 
and  to  increase  employment  by  providing  for  use¬ 
ful  projects,  there  is  hereby  appropriated  out  of 
any  money  in  the  Treasury  not  otherwise  appro¬ 
priated,  to  he  used  in  the  discretion  and  under 
the  direction  of  the  President  *  *  *,  the  sum 

of  $4,000,000,000;  *  *  *  not  exceeding  $500,- 

000,000  in  the  aggregate  of  any  savings  or  un¬ 
expended  balances  in  funds  of  the  Reconstruction 
Finance  Corporation,  and  not  exceeding  $380,- 
000,000  of  such  unexpended  balances  of  funds  (in 
five  other  prior  appropriations).” 

Plainly  enough,  in  order  to  provide  work  relief, 
etc.,  $4,000,000,000  and  also  “not  exceeding”  $880,- 
000,000  more,  of  certain  unexpended  balances,  were 
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appropriated  and  it  was  provided  that  such  funds 
should  be  expended  in  the  discretion  and  under  the 
direction  of  the  President.  But  it  was  thereafter  pro¬ 
vided  that  except  as  to  such  part  of  the  appropria¬ 
tion  therein  made,  as  the  President  might  deem  neces¬ 
sary  (a)  for  continuing  relief  under  the  Federal 
Emergency  Relief  Act  of  1933  or  (b)  for  restoring 
to  the  PWA  anv  sums  transferred  therefrom  bv  or- 

+>  j 

der  of  the  President  after  December  28,  1934, 


“this  appropriation  shall  be  available  for  the 
following  classes  of  projects  and  the  amounts  to 
be  used  for  each  class  shall  not,  as  hereinafter 
provided,  exceed  the  respective  amounts  stated, 
namelv :  ’ 9 

j 

Here  follow  eight  classes  of  projects,  (a)  to  (h), 
inclusive,  with  an  amount  for  each  class.  Nothing  re¬ 
lating  to  historic  sites  is  included  in  any  such  class. 
The  total  is  $4,000,000,000. 


It  is  then —  ; 

I 

“provided  further  that  not  to  exceed  20!  per 
centum  of  the  amount  herein  appropriated  may 
be  used  bv  the  President  to  increase  anv  one  or 
more  of  the  foregoing  limitations  if  he  finds  it 
necessary  to  do  so  in  order  to  effectuate  the:  pur¬ 
pose  of  this  joint  resolution.” 


(b)  The  Controversy  Regarding  Intent  and  Con¬ 
stitutional  Questions. 

a)  | 

i 

The  onlv  controversv  that  can  arise  in  this  case  re- 
specting  the  intent  of  the  act  must  turn  upon  the 
meaning  of  the  words  ‘  ‘  shall  be  available,  ’  ’  contained 


i 


in  that  part  of  section  1  which  provides  that  “this 
appropriation  shall  be  available  for  the  following 
classes  of  projects”  (the  eight  classes  specifically 
named).  This  controversy,  as  it  appeared  from  the 
brief  filed  by  appellees  in  this  court  upon  the  motion 
for  a  temporary  injunction  pending  appeal,  has  two 
branches.  Appellees’  first  contention  is  that  the 
above  words,  “shall  be  available,”  do  not  confine  the 
use  of  any  of  the  funds  appropriated  to  the  specific 
objects  and  purposes  mentioned  in  the  act,  but  that 
such  words  are  no  more  than  a  suggestion  for  use 
of  the  funds  and  intend  that  the  President  may,  in 
his  sole  discretion,  use  the  funds  (or  not  use  them) 
for  any  purpose  he  may  choose,  provided  only  that 
such  purpose  is,  in  the  President’s  mind,  that  of 
providing  relief,  work  relief  or  increase  of  employ¬ 
ment  by  providing  for  useful  projects. 

The  second  contention  is  that  although  the  words 
“shall  be  available”  mav  be  construed  as  the  intent 
of  the  Congress  that  some  of  the  funds  shall  be  used 
for  such  specific  eight  objects  and  purposes  men¬ 
tioned  in  the  act,  such  intent  applies  only  to  the 
$4,000,000,000  appropriation  and  does  not  apply  to 
the  remainder  of  the  appropriation,  which  was  some 
sum,  “not  exceeding”  $880,000,000,  appropriated  in 
addition  to  the  $4,000,000,000,  i.  e.,  that  though  it 
might  be  true  that  the  Congress  did  intend  the  use 
of  $4,000,000,000  of  the  funds  appropriated  to  be 
confined  to  the  eight  specific  objects  and  purposes 
mentioned,  the  Congress  did  not  intend  the  same  as 
to  the  sum  “not  exceeding”  $880,000,000,  but,  with 
respect  to  the  latter  sum,  merely  turned  it  over  to 
the  President  to  use  in  his  discretion  for  such  pur- 


I 
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poses  as  he  might  deem  would  provide  relief,  work 
relief,  and  would  increase  employment  by  providing 
for  useful  projects.  ! 

As  will  be  presently  shown,  when  the  question  of 

constitutionality  is  considered  in  connection  with  the 

•/ 

above  controversy,  both  branches  of  appellees’  argu- 

i 

ment  must  be  answered  in  the  negative.  By  Section  1, 
Article  1  of  the  Constitution,  all  legislative  powers 
therein  granted  are  vested  in  the  Congress;  by  sec¬ 
tion  8  the  powers  to  obtain  funds  by  taxation  or  by 
borrowing  money  are  vested  in  the  Congress;  and  by 
section  9,  no  money  can  be  drawn  from  the  treasury, 
but  in  consequence  of  appropriations  made  by  law, 
which  means  bv  act  of  the  Congress.  All  means  of 

v  <- 

obtaining  money  and  all  methods  and  forms  of  au¬ 
thorizing  the  spending  of  money  are  vested  in  the 
Congress.  In  addition,  it  may  be  added  that  among 
the  powers  of  the  President,  enumerated  in  sections 
2  and  3  of  article  II,  there  is  no  power  to  legislate, 
obtain  funds  or  spend  funds.  Such  powers  are  solely 

j 

those  of  the  Congress.  Being  vested  in  the  Congress, 
thev  cannot  be  delegated. 


Panama  Refining  Co.  v.  Ryan,  293  U.  S.  388, 
414;  | 

Schechter  Corporation  v.  United  States,  295 
U.  S.  495,  529 ; 

Township  of  Franklin  v.  Tug  well,  supra. 


If  the  words  contained  in  the  Act,  “shall  be  avail¬ 
able,”  be  construed  as  not  confining  the  use  of  the 
funds  to  the  eight  specific  objects  and  purposes  men¬ 
tioned  therein,  then  whether  the  $4,000,000,000  or  the 
sum  “not  exceeding”  $880,000,000  be  considered,  the 
Act  must  be  construed  as  being  unconstitutional,  be- 
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cause  being  a  delegation  of  the  power  to  legislate  and 
appropriate  without  any  guide  or  policy.  As  said  in 
the  opinion  in  Township  of  Franklin  v.  Tugwell, 
supra : 

“The  only  possible  guide  or  policy  laid  down 
by  Congress  is  in  the  words  ‘in  order  to  provide 
relief,  work  relief  and  to  increase  employment  by 
providing  for  useful  projects’  which  appear  at 
the  beginning  of  the  Act.  But  this  declaration  of 
purpose  is  even  more  general  and  vague  than  the 
declaration  of  policy  rejected  in  the  Panama  and 
Schechter  Cases.” 

The  Act  cannot  be  construed  as  being  unconstitu¬ 
tional  if  it  can  reasonablv  be  construed  as  constitu- 
tional.  That  the  latter  is  true  is  readilv  demon- 
strable.  “Shall  be  available,”  in  view  of  the  vesting 
of  the  power  to  legislate  and  appropriate  in  the  C011- 
gress,  necessarily  must  mean  “shall  be  available 
only.”  Enumeration  is  here  exclusion  of  all  other 
purposes.  It  being  true  that  the  Congress  has  the 
sole  power  to  appropriate  and  therefore,  the  sole 
power  to  name  the  objects  and  purposes  of  appropria¬ 
tion,  when  Congress  names  any  such  objects  and  pur¬ 
poses,  then  in  view  of  the  fact  that  the  Constitution 
vests  the  power  solely  in  Congress,  unless  an  abso¬ 
lutely  contrary  and  therefore  unconstitutional  in- 
tent  appears  beyond  all  doubt,  it  can  be  assumed  that 
the  Congress  intended  nothing  otherwise.  Only  Con¬ 
gress,  and  Congress  alone,  has  the  power  to  appropri¬ 
ate.  Therefore  when  Congress  in  an  appropriation 
act  mentions  the  objects  and  purposes  of  the  appro¬ 
priation,  since  the  power  to  appropriate  resides  no 
place  else  than  in  Congress,  the  uses  of  appropriated 
funds  must  under  the  Constitution  be  confined  to  the 


-63- 


objects  and  purposes  that  are  named  in  the  Act.  As 
a  matter  of  construction  under  the  Constitution,  then, 
both  the  $4,000,000,000  and  the  sum  4 'not  exceeding” 
$880,000,000,  must  be  conclusively  presumed  to  be  in¬ 
tended  to  be  used  only  for  the  objects  and  purposes 

j 

named  in  the  Act.  j 

(ii) .  j 

There  is  an  additional  consideration  which  compels 
such  construction.  The  Historic  Sites  Act  of  August 
21,  1935,  not  only  was  not  a  law  when  the  appropria¬ 
tions  were  voted,  more  than  four  months  before,  on 
April  8,  1935,  but  it  is  not  an  Act  intended  to  furnish 
relief,  work  relief  or  increase  employment.  Its  de¬ 
clared  policy  is  "to  preserve  for  public  use  historic 
sites  of  national  significance  for  the  inspiration  and 
benefit  of  the  people  of  the  United  States’’  (Sec.  1). 

To  attempt  to  justify  the  use  of  funds  appropriated 
by  the  Act  of  April  8,  1935,  in  carrying  out  the  policy 
of  the  Historic  Sites  Act,  none  of  the  objects  or  pur¬ 
poses  of  which  are  mentioned  in  the  Act  of  April  j  8th, 
is  necessarily  to  contend  that  on  April  8th  the  Con¬ 
gress  intended  not  only  to  delegate  to  the  President 
the  power  to  use  or  not  use,  at  his  discretion,  all 
funds  for  the  general  purposes,  as  he  might  choose, 
of  relief,  work  relief  and  the  increase  of  employ¬ 
ment,  but  that  the  Congress  intended  to  delegate  the 
power  to  use  such  funds  for  the  purposes  of  execut¬ 
ing  any  act  of  Congress  which  might  be  enacted  in 
the  future,  for  the  objects  of  which  future  act  Con- 

i 

gress,  in  the  future  act  itself,  made  no  appropria¬ 
tion;  provided  only  that  the  President,  in  his  sole  dis¬ 
cretion,  might  find  that  part  of  the  funds  so  used  (in 
this  instance  less  than  10  per  cent  of  the  total  in- 
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tended  to  be  used)  would  give  employment.  Such 
contention  includes  the  broadest  possible  delegation 
of  power,  i.  e;,  the  power  to  use  funds  to  execute  all 
future  acts  of  Congress,  provided  only  that  some  em¬ 
ployment  can  be  given  by  part  of  the  money  used  in 
the  execution  of  such  future  acts.  The  statement  of 
such  construction  of  intent  in  the  Act  of  April  8,  1935, 
states  a  proposition  of  fatal  unconstitutionality. 


(Ill) 

Furthermore,  upon  the  face  of  the  Act,  the  con¬ 
struction  here  given  is  the  proper  construction.  The 
Act  must  be  read  as  a  whole.  Since  the  Act  should 
not  be  unconstitutionally  construed,  its  intent  must  be 
found  as  appropriating  certainly  (1)  $4,000,000,000 
for  the  eight  objects  and  purposes,  and  no  others;  and 
(2)  a  sum  not  exceeding  $880,000,0o0  appropriated 
also  for  the  three  following  purposes:  (a)  for  con¬ 
tinuing  relief  under  the  f  ederal  Emergency  Kelief 
Act  of  1933;  (b)  for  restoring  to  the  P.  \Y.  A.  any 
sums  transferred  therefrom  bv  the  order  of  the  Presi- 
dent  after  December  28,  1934;  and  (c)  for  increasing 
the  sum  to  be  expended  for  the  eight  enumerated  ob¬ 
jects  and  purposes,  to  not  more  than  $4,800,000,01)0. 

The  above  objects  and  purposes  were  all  that  the 
Congress  could  have  intended,  because  the  Act  named 
no  other  purposes.  That  there  may  not  have  been 
fully  $880,000,000  in  the  unexpended  balances  of  the 
funds  in  the  various  live  other  prior  appropriations 
mentioned  in  the  Act,  so  that  the  full  sum  of  $880,000,- 
000  was  not  actually  appropriated,  or  that  all  of  the 
$SS0,G00,000,  if  it  was  in  such  unexpended  balances,  was 
not  allotted  for  specific  objects  and  purposes  by  the 
Act  of  April  8,  1935,  could  not,  in  view  of  the  Consti- 
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tution,  show  the  congressional  intent  to  authorize  the 
President  to  take  even  $80,000,000  and  use  it  at  his 
mere  discretion  and  with  no  guide,  or,  at  most,  a 
guide  which,  as  this  Court  has  said  in  Franklin  v. 
Tugioell,  supra,  is  even  more  general  and  vague  than 
the  declaration  of  policy  rejected  in  the  Panawa  and 
S cheekier  cases. 

We  conclude  bv  stating  that,  in  view  of  the  fact  that 
the  power  to  appropriate  resides  in  the  Congress  and 
cannot  be  delegated  under  the  Constitution,  this  Act 
must  be  construed  as  intending  only  that  the  appro¬ 
priated  funds  could  be  used  for  the  purposes  ngmed 
in  the  Act,  and  most  certainly  as  not  intending  the 
funds  could  be  used  for  the  execution  of  future  acts 
of  Congress  not  even  intended  for  work  relief^  etc. 
The  mere  use  of  the  words,  “shall  be  available, can¬ 
not  be  used  to  arrive  at  the  conclusion  that  Congress 
intended  to  abdicate  its  legislative  power  and  trans¬ 
fer  such  power  to  one  man.  In  addition,  it  should  be 
noted  that  under  the  contention  heretofore  asserted 
by  appellees  there  is  no  requirement  even  that  the 
President  expend  any  of  the  funds.  Even  the  matter 
of  expenditure  is  left  solely  under  the  direction  and  to 
the  discretion  of  the  President.  As  said  in  Township 
of  Franklin  v.  Tiign'ell,  supra  : 

“Assuming  that  it  may  be  inferred  from  the 
Act  that  the  funds  are  to  be  used  by  the  Presi¬ 
dent,  yet  there  is  nothing  requiring  their  use, 
either  absolutely  or  in  any  specific  condition  or 
circumstance.  He  is  free  to  use  them  or  not,  as 
he  sees  fit.  ’  ’  l 


An  argument  made  by  appellees  in  their  brief 
against  the  motion  for  a  temporary  injunction  pend¬ 
ing  appeal  is  here  anticipated.  There  they  asserted 
that  the  acquisition  of  historic  sites  is  authorized  by 
Clause  (h)  of  the  Appropriation  Act  of  April  8,  1935, 
under  the  classification  of  “miscellaneous  projects.” 
The  unconstitutional  delegation  of  power  in  “miscel¬ 
laneous  projects”  is  evident.  (See  Township  of 
Franklin  v.  Tugwell  where  “housing,”  decidedly  more 
definite  than  “ miscellaneous  ”  was  held  constitu¬ 
tionally  insufficient.)  But  for  another  reason  such 
argument  cannot  be  made.  Clause  (h)  covers: 

“Sanitation,  prevention  of  soil  erosion,  pre¬ 
vention  of  stream  pollution,  sea  coast  erosion,  re¬ 
forestation,  forestation,  flood  control,  rivers  and 
harbors  and  miscellaneous  projects.” 

The  doctrine  of  ejusdem  generis  firmly  controls; 
that  the  acquisition  of  historic  sites  is  not  of  the 
same  kind  or  class  as  the  objects  named  in  clause  (h) 
is  too  evident  to  require  argument. 

(2)  The  Historic  Sites  Act  Shows  the  Intent  of  the 
Congress  That  Funds  Appropriated 
April  8,  1935,  Shall  Not  Be 
Used  Therefor. 

There  are  four  reasons,  growing  out  of  the  char¬ 
acter  and  provisions  of  the  Historic  Sites  Act,  show¬ 
ing  that  whatever  construction  be  taken  respecting 
the  intent  of  the  prior  Appropriation  Act  of  April  8, 
1935,  the  Congress  intended  by  the  latter  act  that 
such  prior  appropriated  funds  should  not  be  used 
therefor. 
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(a)  The  Historic  Sites  Act  Is  Not  a  Relief  Act 
and  Does  Not  Subserve  the  Purposes  of  the  Appro¬ 
priation  Act  of  April  8 ,  1935. 

Even  if  it  should  be  conceded  that  the  intent  of  the 
Congress  by  the  Act  of  April  8,  1935,  was  to  appro¬ 
priate  any  or  all  the  funds  thereby  appropriated  for 
use  by  the  President  in  his  discretion  to  provide  re¬ 
lief,  work  relief  and  increased  employment  by  pro¬ 
viding  for  useful  projects  as  the  President  might 
desire,  and  even  if  it  be  conceded  that  such  delega¬ 
tion  of  the  legislative  power  is  constitutional  to  such 
extent,  nevertheless,  because  the  funds  are  now  sought 
to  be  used  for  the  purposes  of  the  Historic  Sites  Act, 
the  latter  act  must  determine  whether  the  Congress 
intended,  when  it  enacted  the  Historic  Sites  Act,:  that 
the  funds  appropriated  by  the  prior  Act  of  April  8, 
1935,  could  be  used  for  the  purposes  of  the  Historic 
Sites  Act.  | 

As  has  been  made  clear,  none  of  the  specific  objects 
and  purposes  of  the  Appropriation  Act  are  such  ob¬ 
jects  and  purposes  as  are  provided  by  the  Historic 
Sites  Act.  As  stated  heretofore.  Section  1  of  the 
Historic  Sites  Act  declares  only  a  policy  to  preserve 
for  public  use  historic  sites,  buildings  and  objects  of 
national  significance,  and  only  for  the  inspiration 
and  benefit  of  the  people  of  the  United  States.  There 
is  nothing  in  the  latter  act  remotely  indicating  a 
policy  of  promoting  relief,  work  relief  or  the  increase 
of  employment.  Section  2  provides  the  powers  and 
functions  of  the  Secretary  of  the  Interior  under  that 
act  as  being:  The  collection  and  preservation  of  va¬ 
rious  kinds  of  data  respecting  historic  and  archeo¬ 
logical  buildings  and  objects;  surveying  of  such  sites, 


J 
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buildings  and  objects  for  the  purpose  of  determining 
which  possess  exceptional  value ;  investigation  and 
research  respecting  particular  sites,  buildings  and  ob¬ 
jects  of  the  character  named;  the  acquisition  in  the 
name  of  the  United  States  by  gift,  purchase  or  other¬ 
wise  of  real  and  personal  property  for  the  purposes 
named  in  the  act;  the  making  of  contracts  and  agree¬ 
ments  with  states,  municipalities,  corporations  and  in¬ 
dividuals  to  protect,  preserve,  maintain  or  operate 
historic  or  archeological  buildings,  sites  and  objects, 
and  property  used  in  connection  therewith;  the  res¬ 
toration,  reconstruction,  rehabilitation,  preservation 
and  maintenance  of  historic  and  prehistoric  sites, 
buildings,  objects  and  properties;  the  establishment 
and  maintenance  of  museums  in  connection  therewith; 
the  erection  and  maintenance  of  tablets  to  mark  such 
places;  operation  and  management  of  such  sites, 
buildings  and  properties  acquired  under  the  act,  to¬ 
gether  with  lands  and  subordinate  buildings  for  the 
benefit  of  the  public:  the  administration  of  all  the 
foregoing  by  means  of  a  private  corporation  which 
the  Secretary  is  authorized  to  organize  for  such  pur¬ 
poses;  the  development  of  an  educational  program 
and  service  to  make  available  to  the  public  facts  and 
information  pertaining  to  such  historic  and  archeo¬ 
logical  sites,  buildings  and  properties,  and  the  mak¬ 
ing  of  rules  and  regulations  which  shall  have  the 
force  of  law  and  in  case  of  violation  be  punished  by 
fine. 

It  is  plain  that  no  specific  object  and  purpose 
named  in  the  Appropriation  Act  of  April  8,  1935, 
could  remotely  relate  to  the  foregoing  policy  and 
purposes  of  the  Historic  Sites  Act.  Moreover,  any 
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claim  of  power  to  use  funds  appropriated  by  the  Act 
of  April  8,  1935,  must  rest  upon  the  proposition  (con¬ 
ceding  that  the  Appropriation  Act  intended  the  Presi¬ 
dent  to  have  power  in  his  discretion  to  use  any  of 
the  funds  thereby  appropriated  for  relief,  work  re¬ 
lief  and  to  increase  employment,  and  conceding  such 
delegation  of  power  is  constitutional  to  such  extent) 
that  relief,  work  relief  and  the  increase  of  employ¬ 
ment  can  be  provided  by  carrying  out  some  of  j  the 
purposes  and  objects  of  the  Historic  Sites  Act.  That 
such  is  the  theory  of  the  appellees  is  made  plain  by 
the  Executive  Order  No.  7253  itself,  since  by  that 
order  the  President  states: 

* 4 Whereas,  I  find  the  said  project  (that  is,:  the 
acquisition,  development  and  preservation  of  the 
historic  sites  named  in  the  executive  order)  will 
be  a  useful  project,  and  will  provide  relief,  work 
relief  and  increased  employment, 

“Now,  therefore,  by  virtue  of  and  pursuant  to 

the  authoritv  vested  in  me  bv  the  Emergencv 

Relief  Appropriation  Act  of  1935,  approved  April 

8,  1935  (Pub.  Res.  Xo.  11,  74th  Congress),  I 

herebv  allocate  to  the  Secretarv  of  the  Interior 
•/  * 

from  the  funds  made  available  by  the  i  said 
act  *  *  *.” 

j 

The  foregoing  theory  of  the  executive  order  is, 
however,  fatallv  defective.  It  has  been  heretofore 
shown  that  if  the  Congress  intended  by  the  Appro- 
priation  Act  of  April  8,  1935,  not  only  to  delegate 
to  the  President  the  power  to  expend  the  funds 
thereby  appropriated,  in  the  President’s  sole  discre¬ 
tion,  as  the  President  might  choose  to  act,  with  no 
guide  except  the  attainment  of  relief,  work  relief  and 
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increased  employment,  but  also  to  delegate  to  the 
President  the  power  to  carry  out  any  future  Govern¬ 
ment  activity  or  policy  whatsoever  which  might  later 
he  adopted  by  the  Congress ,  as  the  President  might 
choose,  just  so  that  money  would  be  expended  thereby 
for  employment,  then  the  Act  of  April  8,  1935,  is 
in  reality  a  much  broader  delegation  of  power  than 
appears  upon  its  face — the  broadest  and  most  sweep¬ 
ing  delegation  of  power  possible,  since  thereunder 
the  President  might  undertake  to  pay  the  expense  of 
anv  Government  activity  or  the  effectuation  of  anv 

*  V  * 

Government  policy  whatsoever,  as  such  would  be  the 
expenditure  of  money  which  would  tend  to  add  to 
the  wealth  and  thereby  to  the  relief  of  some  person 
or  persons.  And  it  has  been  shown  that,  because 
such  a  construction  makes  the  act  most  unconstitu¬ 
tional  as  the  grossest  possible  delegation  of  legisla¬ 
tive  power,  the  act  cannot,  in  any  event,  be  construed 
so  broadly. 

Hence,  keeping  in  mind  the  necessity  of  constitu¬ 
tional  considerations  in  the  construction  of  an  act 
of  Congress,  since  it  is  plain  that  the  Historic  Sites 
Act  is  not  intended  to  provide  relief,  work  relief  or 
employment,  but  intends  only  the  acquisition  and 
preservation  of  historic  and  prehistoric  sites,  build¬ 
ings  and  objects,  then  it  must  follow  not  only  that 
the  Congress  had  no  intent  when  it  enacted  the  Ap¬ 
propriation  Act  of  April  8,  1935,  that  any  of  the 
funds  should  be  used  for  the  purposes  which  had  not 
yet  become  a  law  of  the  Congress,  but  also — which  is 
here  the  more  important — that  the  Congress  did  not 
intend  by  the  Historic  Sites  Act  to  fulfill  the  pur¬ 
poses  of  “relief,  work  relief  and  the  increase  of  em¬ 
ployment  by  useful  projects”  of  the  Appropriation 


i 

i 


—  71  — 

j 

Act.  The  Historic  Sites  Act  is  not  a  relief  act.  1  Its 
purposes,  as  determined  by  the  Congress  when  it!  en¬ 
acted  the  law,  are  not  those  of  providing  relief,  which 
is  the  object  of  the  prior  Appropriation  Act  of  April 
8,  1935.  Therefore,  the  relief  funds  cannot  be  used 
therefor. 

(b)  The  Provisions  of  Section  263,  Title  40,  and 
Section  627,  Title  31,  U.  S.  C.  A.,  Show  the  Intent 
That  No  Funds  Appropriated  April  8,  1935,  Shall 
Be  Used. 

Not  only  does  the  unconstitutionally  of  appellees7 
construction  of  legislative  intent  prevent  its  adoption, 
but  Congress  itself,  in  Section  263,  Title  40,  and 
Section  627,  Title  31,  IT.  S.  C.  A.,  has  declared  a 
contrarv  rule  of  construction.  The  latter  statutes 
provide  that  unless  an  act  in  express  language  and 
in  specific  terms  makes  an  appropriation,  then  the 
intent  of  the  Congress  shall  be  construed  as  being 
that  no  funds  are  appropriated  by  such  act. 

The  Historic  Sites  Act  appropriates  no  funds; 

j 

hence,  under  the  above  statutes,  it  must  be  accepted 
that  the  Congress  intended  that  no  funds  appropri¬ 
ated  by  the  Act  of  April  8,  1935,  or  by  any  other  act 
of  Congress  could  be  used  therefor. 

It  may  be  true  that  the  above  Section  263,  Title  40, 
applies  only  to  the  Secretary  of  the  Treasury,  but 
Section  627,  Title  31,  applies  to  all  acts  of  Congress. 
Also,  the  two  sections  are  so  similar  in  meaning  that 
opinions  of  the  Attorney-General  respecting  section 
263  apply  to  section  627  ([1891]  20  Op.  Attv.  Gen. 
54;  [1888]  19  Op.  Attv.  Gen.  131;  [1913]  30  Op.  Attv. 
Gen.  147;  [1885]  18  Op.  Attv.  Gen.  176). 
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(c)  The  Historic  Sites  Act  Definitely  Forbids  the 
Use  of  Funds  Therefor  Except  by  Specific  Appro¬ 
priation. 

Notwithstanding1  the  construction  of  broadest  pos¬ 
sible  delegation  of  power  by  the  Appropriation  Act 
of  April  8,  1935,  and  assuming  such  to  be  constitu¬ 
tional,  nevertheless  the  Historic  Sites  Act  definitely 
declares  the  intent  that  none  of  such  prior  appropri¬ 
ated  funds  shall  be  used  therefor.  It  here  is  suffi¬ 
cient  to  say  that  the  Congress  has  all  of  the  legisla¬ 
tive  power  and  hence,  even  if  it  may  have  delegated 
the  power  by  the  Act  of  April  8,  1935,  the  Congress 
could  repeal  such  delegation  by  the  later  act  of  Au¬ 
gust  21,  1935.  Also,  it  could  repeal  such  delegation 
merely  by  an  act  evidencing  a  contrary  intention 
with  respect  to  the  subject  matter  of  the  former  act. 
Indeed,  any  implication  is  enough  to  show  an  intent 
to  withdraw  a  delegation  of  power  concerning  which, 
as  in  this  case,  there  are,  to  say  the  least,  strong 
doubts  of  constitutional  validitv. 

Clause  (d),  Section  2,  Historic  Sites  Act,  provides: 

‘‘That  no  such  property  shall  be  acquired  or 
contract  or  agreement  thereof  made  which  will 
obligate  the  general  fund  of  the  Treasury  for  the 
payment  of  such  property,  unless  and  until  Con¬ 
gress  has  appropriated  money  which  is  available 
for  that  purpose.’ ’ 

Clause  (e),  section  2,  provides: 

“That  no  contract  or  co-operative  agreement 
(to  protect,  preserve,  maintain  or  operate  any 
historic  or  archeologic  building,  site,  object  or 
property)  shall  be  made  or  entered  into  which 
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will  obligate  the  general  fund  of  the  Treasury 
unless  or  until  Congress  has  appropriated  money 
for  such  purpose.” 

Section  6  provides: 

“There  is  authorized  to  be  appropriated  for 
carrying  out  the  purposes  of  this  chapter  such 
sums  as  Congress  may  from  time  to  time  deter¬ 
mine.” 

No  clearer  expressions  of  intent  to  control  the  ap¬ 
propriations  for  the  purposes  of  the  act  could  be 
written.  Specifically,  no  kind  of  expenditure  is  al¬ 
lowed  except  by  an  appropriation  of  money  therefor 
and  particularly,  by  section  6,  the  determination  of 
such  appropriations  is  reserved  for  future  acts  of 
Congress.  ; 

Appellees  have  heretofore  made  the  claim  that  the 
use  of  funds  appropriated  April  8,  1935,  is  .justified 
because,  by  such  Act  of  April  8,  1935,  Congress  has, 
within  the  meaning  of  clauses  (d)  and  (e),  section  2, 
“appropriated  money  that  is  available  for  that  pur¬ 
pose.”  Such  claim  is  invalid.  The  phraseology  of 
clause  (e)  does  not  use  the  word  “available.”  Since 
there  could  be  no  reason  for  providing  a  difference 
of  use  of  funds  between  acquisition  of  property  and 
contracts  to  care  for  property,  such  difference  being 
in  favor  of  liberality  toward  acquisition,  the  construc¬ 
tion  of  intent  to  require  specific  appropriations  must 
be  adopted.  This  construction  is  made  absolute  by 
section  fi,  which  refers  only  to  future  appropriations 
bv  Congress. 

%'  V— 7  | 

Section  fi  does  not  say  that  there  is  authorized  to 
be  used  for  carrying  out  the  purposes  of  the  chapter 
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such  sums  as  Congress  has  heretofore  made  avail¬ 
able  from  time  to  time  by  appropriation.  The  section 
says  that  there  is  authorized  to  he  appropriated  (in 
the  future),  for  carrying  out  the  purposes  of  the 
chapter,  such  sums  as  Congress  may  from  time  to 
time  (again  in  the  future)  determine.  Plainly  the 
use  of  all  funds  is  kept  for  the  future  determination 
of  the  Congress,  to  be  specifically  determined  from 
time  to  time.  Any  other  construction  does  not  give 
the  words  of  section  6  their  meaning. 

Therefore,  whatever  may  have  been  the  intent  of 
the  Act  of  April  8,  1935,  the  later  Historic  Sites  Act 
expressed  a  different  intent  for  its  purposes;  a  thing 
clearly  within  the  legislative  power  of  Congress. 

Attention  is  again  directed  to  Section  G27,  Title  31, 
IT.  S.  C.  A.,  as  reinforcing  this  construction. 

(d)  Constitutional  Considerations  Compel  the  Con¬ 
struction  That  Only  Such  Funds  Shall  Be  Used  as 
Congress  Shall  Specifically  Determine. 

Hereafter,  under  the  heading  “III.  The  Delega¬ 
tions  of  Legislative  Power  in  the  Historic  Sites  Act 
Are  Unconstitutional etc.,  etc.,  it  will  be  shown  that 
unless  Congress  shall  determine,  by  its  specific  ap¬ 
propriation  acts  in  carrying  out  the  purposes  of  the 
Historic  Sites  Act,  the  particular  sites  that  shall  be  ac¬ 
quired,  the  execution  of  the  act  at  the  will  and  wish 
of  the  Secretary  of  the  Interior  will  involve  a  roving 
and  unguided  and,  therefore,  unconstitutional  exer¬ 
cise  of  the  legislative  power  by  the  Secretary,  both 
with  respect  to  the  acquisition  and  preservation  of 
such  sites  and  with  respect  to  use  of  the  power  of 
eminent  domain.  Reference  is  here  made  to  such 
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later  discussion  where  it  is  concluded  that  only  the 
determination  by  Congress,  in  each  instance,  that  such 
powers  shall  be  exercised,  can  prevent  such  uncon¬ 
stitutional  exercise  of  the  legislative  power  by  the 
Secretary,  and  that  therefore,  in  the  instant  case, 
there  having  been  no  specific  authority  by  Congress, 
such  unconstitutional  exercise  of  legislative  power  is 
being  attempted. 

The  construction  of  the  act  as  requiring  specific 
appropriations  of  Congress  avoids  the  taint  of  un¬ 
constitutionality.  Hence  such  construction,  for  the 
latter  reason  as  well  as  for  the  reasons  heretofore 
given,  must  be  adopted. 

(3)  The  Purposes  Intended  by  Appellees  Are:  Not 
Those  of  Work  Relief,  Etc.,  Hence  the  Use 
of  Funds  Appropriated  by  the  Act 

of  April  8,  1935,  Is  | 

Unauthorized. 

Not  only  is  it  true  that  the  policy  and  purposes  of 
the  Historic  Sites  Act  are  not  work  relief,  etq.,  but 
the  facts  are  that  such  purposes  are  not  here  intended. 
The  affidavit  of  John  L.  Nagle  (R.  Ill)  shows  the 
intent  to  expend  only  $600,000  for  labor,  which  is  less 
than  10  per  cent  of  the  $6,750,000  allocated.  The 
greater  portion,  90  per  cent,  is  to  be  used  to  pay  for 
land.  It  is  impossible  even  to  imagine  that  paying 
more  than  $6,000,000  for  land  is  done  by  authority 
of  an  appropriation  for  work  relief.  The  Act  of  April 
8,  1935,  is  not  authority  for  the  use  of  funds  in  this 
instance.  Nor  can  this  conclusion  be  avoided  bv 
ascribing  to  the  executive  order  the  aspect  of  a  con¬ 
clusive  finding  of  fact.  There  is  nothing  in  the  His- 
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toric  Sites  Act  which  provides  for  a  finding  of  fact 
by  the  President  that  the  acquisition  or  improvement 
of  a  historic  site  will  provide  work,  work  relief  and 
increase  employment  as  authority  for  acting  under 
such  Historic  Sites  Act. 


II. 

THE  ACQUISITION,  ETC.,  OF  HISTORIC  SITES 
IS  NOT  WITHIN  THE  CONSTITUTIONAL 
POWERS  OF  THE  CONGRESS;  NOR  IN  THIS 
INSTANCE  IS  THE  EXERCISE  OF  ANY 
CONSTITUTIONAL  POWER  INTENDED. 

The  verified  bill  of  complaint  (R.  4-9),  the  affidavit 
of  Mayor  Dickmann  (R.  107),  and  the  opinion  of  the 
Missouri  Supreme  Court  in  Vrooman  v.  St.  Louis  (R. 
52-71),  all  show  that  the  purpose  and  motive  of  pro¬ 
curing  acquisition  by  the  United  States  of  the  thirty- 
seven-block  district  A  is  the  benefit  of  private  per¬ 
sons  and,  at  the  most,  the  benefit  of  only  the  citizens 
of  St.  Louis. 

It  could  never  be  claimed  that  incidental  results 
consisting  of  private  or  local  benefit  could  prevent  the 
exercise  by  Congress  of  some  clearly  delegated  power. 
In  establishing  post  offices,  local  and  private  bene¬ 
fits  may  be  bestowed;  likewise  the  establishment  of  a 
fort,  a  military  post,  may  do  the  same.  But  such 
local  and  private  benefits  are  immaterial  to  the  ex¬ 
ercise  of  the  power. 

In  the  present  case,  however,  where  the  desire  for 
local  and  private  benefit  was  the  genesis  and  where 
there  is  no  clear  and  apparent  power  in  the  Consti¬ 
tution  to  acquire  historic  sites,  the  question  is  of  an 
entirely  different  nature. 
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Appellees  have  heretofore  asserted  that  the  power 
of  Congress  is  found  among  the  limitations  of  the 
taxing  power  of  Clause  1,  Section  8,  Article  I,  the 
power  to  tax  for  “the  general  welfare  of  the  United 
States.’  ’ 

There  is  no  decision  of  the  Supreme  Court  defining 
the  meaning  of  such  power. 

In  United  States  v.  Butler ,  297  U.  S.  1,  after  a  dis¬ 
cussion  of  the  subject  the  Court  said: 

“We  are  not  now  required  to  ascertain j  the 
scope  of  the  phrase,  ‘general  welfare  of  the 
United  States’  *  * 

i 

The  Court  had  declared  (1.  c.  320)  that  the  powers 
of  taxation  and  appropriation 

“extend  only  to  matters  of  national ,  as  distin¬ 
guished  from  local,  welfare,” 

but  the  ground  of  decision  was  that  the  AAA  was  a 
violation  of  the  Tenth  Amendment. 

I 

Respecting  the  question,  Madison  took  the  position 
that  “general  welfare  of  the  United  States”  was  lim¬ 
ited  in  meaning  to  the  powers  of  Congress  only  that 
are  enumerated  in  the  succeeding  clauses  of  sectibn  8. 
Manifestly,  since  there  are  other  powers  of  the 
United  States ,  the  executive  and  the  judicial  powers 
also,  to  provide  for  the  expense  of  exercising  which 
the  power  to  tax  is  necessary,  the  limitation  suggested 

bv  Madison  is  clearlv  too  narrow.  In  his  celebrated 
•  • 

Report  on  Manufactures  (1791),  Hamilton  stated  that 
the  object  of  appropriation  “must  be  general,  and 
not  local.”  As  recounted  in  United  States  v.  Butler , 
supra,  both  Story  and  Monroe  asserted  the  power 
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to  appropriate  extends  only  to  matters  of  “national, 
as  distinguished  from  local,  welfare.” 

Neither  the  opinion  of  Hamilton,  that  of  Monroe 
nor  that  of  Story  attempt,  however,  to  define  what 
is  meant  bv  “national”  or  “general,”  and,  in  view  of 
such  lack  of  definition,  it  is  not  only  best  but  most 
necessary  to  turn  directly  to  the  Constitution  itself 
to  determine  the  meaning  of  the  phrase  in  question 
and,  in  so  turning,  also  to  search  for  a  meaning  of 
the  phrase  at  the  time  of  the  adoption  of  the  Con¬ 
stitution. 

Before  directly  considering  clause  1,  the  Articles 
of  Confederation  will  be  considered.  Lnder  the  Arti¬ 
cles  there  was  no  taxing  power.  Funds  for  the  na¬ 
tional  government  were  supplied  by  the  states.  Sev¬ 
eral  of  the  powers  of  that  Congress,  particularly 
those  relating  to  national  defense,  were  the  same  as 
the  powers  of  the  Congress  under  the  Constitution. 
By  Article  IX  the  power  to  appropriate  for  the  ex¬ 
pense  of  exercise  of  such  powers  was  specifically 


designated  as  the  power  “to  appropriate  and  supply 
the  same  for  defraying  the  public  expenses.”  Arti¬ 
cle  VII  provided  that  44  all  charges  of  war  and  all 
other  expenses  that  shall  be  incurred  for  the  common 
defence  and  general  welfare”  should  be  defrayed  out 
of  the  common  treasury  supplied  by  the  states.  Since 
there  were  no  taxes  and  since  there  the  states  sup¬ 


plied  the  financial  needs  of  the  federal  government, 
appropriations  for  any  but  federal  government  ex¬ 
penses  were  impossible.  Thus  “the  general  welfare” 
of  article  VII  must  have  meant  the  general  welfare 
of  the  federal  government  and  its  use  with  war  and 
common  defense  made  it  ejusdem  generis.  The  se¬ 
curity  and  protection  of  the  government  was  meant. 
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The  foregoing  is  the  meaning  of  “general  welfare 
of  the  United  States”  in  Clause  1,  Section  8,  Article  I 
of  the  Constitution.  ! 

When  the  power  to  tax  was  conferred  by  the  Con¬ 
stitution,  while  it  might  have  appeared  unnecessary, 
since  a  Government  of  only  limited  powers  was  cre¬ 
ated,  to  place  any  specific  limitation  upon  the  taxing 
power,  such  was  done  (U.  S.  v.  Boyer,  85  Fed.  425, 
432;  Story  on  the  Constitution,  Secs.  907,  908).  The 
power  is  limited  (1)  to  the  payment  of  debts  of  the 
United  States;  (2)  to  provision  for  the  common  de¬ 
fense  of  the  United  States  and  (3)  to  provision  for 
the  general  welfare  of  the  United  States.  Since  j  the 
eleventh,  twelfth,  thirteenth,  fourteenth,  fifteenth  and 
sixteenth  clauses  of  section  8  specifically  enumerate 
powers  of  common  defense  there  could  have  been  no 
necessity  of  mention  thereof  in  clause  1,  except  as  a 
limitation.  Also  Hamilton  (XXXI  Federalist)  spoke 
strongly  of  taxes  as  required  for  “national  defense” 
and  security  “against  foreign  or  domestic  violence.” 
This  is  the  same  meaning  as  general  welfare  in  the 
Articles  of  Confederation.  One  desire  and  necessity 
for  funds  raised  by  taxation  was  defense;  hence  in 
limiting  the  taxing  power,  defense  was  specially  named 
as  included  among  the  purposes.  It  must  be  con¬ 
cluded  then  that  all  other  powers  of  the  National 
Government  delegated  bv  the  Constitution,  and  in 
support  of  which  funds  raised  by  taxation  would  be 
used,  were  comprised  in  the  phrase  “the  general  wel¬ 
fare  of  the  United  States,”  and,  as  well,  the  security 
and  protection  of  the  Government. 

This  conclusion  is  forced  by  the  grammatical  con¬ 
struction  of  the  clause.  The  words  “of  the  United 
States”  refer  commonly  and  impartially  to  “debts,” 
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to  “common  defence”  and  to  “the  general  welfare.” 
“United  States”  must  mean  the  same  with  reference 
to  “general  welfare”  as  it  means  with  reference  to 
“debts.”  Since  only  debts  of  the  United  States 
Government,  a  political  entity,  could  be  intended  to 
be  paid  by  federal  taxation,  then  only  the  general  wel¬ 
fare  of  the  United  States  Government,  a  political  en¬ 
tity,  could  be  intended  to  be  supported  by  taxation. 
The  power  to  pay  the  debts  of  the  citizens  of  the 
United  States,  the  debts  of  the  several  states,  or  the 
debts  of  their  subdivisions,  was  not  delegated;  hence 
the  power  to  provide  for  the  general  welfare  of  the 
citizens,  the  general  welfare  of  the  several  states,  or 
the  general  welfare  of  their  subdivisions,  was  not 
delegated. 

The  foregoing  obviates  all  discussion  of  “general 
welfare”  as  if  it  stood  without  the  modifying  phrase 
“of  the  United  States.”  General  welfare  of  the 
United  States  as  a  political  entity  alone  is  meant  and 
that  means  that  there  is  authorized  taxation,  for  the 
financial  support  of  the  United  States  in  exercising 
all  of  its  powers,  legislative,  executive  and  judicial, 
and,  as  well,  for  the  financial  support  of  its  security 
and  protection,  the  latter  being  within  the  definition  of 
general  welfare.  The  general  welfare  of  society  is  not 
meant.  Since  it  is  clear  that  Congress  has  no  power 
to  enact  laws  for  the  general  welfare  of  society,  the 
power  to  tax  and  appropriate  money  for  the  general 
welfare  of  society  cannot  be  assumed  under  a  power 
to  tax  for  the  general  welfare  of  the  United  States 
itself.  Furthermore,  what  Congress  cannot  do  di¬ 
rectly  by  law  it  cannot  do  indirectly  by  appropriation 
of  money.  Stales  v.  iJv//er^ 

Congress  has  no  power  to  legislate  for  the  welfare 
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of  society  ( United  States  v.  Bayer,  supra;  Story  on 
the  Constitution ,  supra).  Therefore  to  say  that  Con¬ 
gress,  which  has  no  power  to  legislate  for  the  welfare 
of  society,  nevertheless  can  appropriate  money  for  the 
welfare  of  society,  is  to  sav  that  Congress  mav  legis- 

to-  /  to  O  to  O 

late  bv  indirection,  and  solely  by  conferring  financial 
benefits,  in  a  field  in  which  it  has  no  power  to  enact 
a  single  coercive  law.  But  when  it  is  understood  that 
the  welfare  of  the  United  States  means  the  security 
and  protection  and  efficient  functioning  of  the  United 
States  as  a  political  entity,  there  is  no  such  anomaly. 
Congress  has  the  power  to  legislate  for  the  welfare 
of  the  United  States  as  a  political  entity,  and  it  also 
has  the  power  to  appropriate  funds  for  the  welfare  of 
the  United  States  as  a  political  entity.  Such  defines 
the  extent  of  the  power  of  Congress  respecting  the 
general  welfare  of  the  United  States. 

The  question  here  is  whether  the  acquisition  and 
preservation  of  historic  sites  is  for  the  general  wel¬ 
fare  of  the  United  States,  a  political  entity.  •  The 
Historic  Sites  Act  declares  the  policy  of  “inspira¬ 
tion  and  benefit  of  the  people  of  the  United  States.” 
The  joint  answer  (R.  83)  avers  the  intent  “to  remind 
the  people  of  the  United  States  of  the  glorious  his¬ 
tory  of  their  country.”  To  assert  that  either  the  in- 
spiration  of  the  people  by  historical  commemoration, 
or  the  reminding  them  of  history  thereby,  is  for  the 
general  welfare  of  the  United  States  is  to  assert  that 
Congress  has  the  power  to  conduct  instruction  in 
United  States  history  because  of  some  indirect  and 
possible  benefit  to  the  welfare  of  United  States.  If 
Congress  has  power  to  cause  history  to  be  taught 
because  possibly  there  may  accrue  an  indirect  benefit 
to  the  welfare  of  the  United  States  in  its  govern- 
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mental  functions  and  its  stability  as  a  government, 
then  there  is  no  limit  to  what  can  be  done  under  such 
a  theory  of  welfare  of  the  United  States.  Congress 
would  also  have  the  power  to  appropriate  funds  for 
all  schools,  state,  public  and  private,  and  otherwise  to 
supply  funds  for  any  purpose  that  might  be  thought 
to  inculcate  support  and  protection  of  the  United 
States  by  the  people.  There  could  be  no  logical  rea¬ 
son  for  ending  with  suggestions  respecting  history. 
If  the  theory  is  correct,  Congress  could  inculcate 
adherence  of  citizens  to  the  United  States  by  making 
any  form  of  appropriation  therefor,  even  directly 
buying  agreements  of  adherence  and  support. 

Support  for  the  theory  that  Congress  has  power  to 
provide  funds  for  historical  instruction  is  thought  to 
be  found  in  United  States  v.  Gettysburg  etc.  Ry.,  180 
U.  S.  668. 

In  the  Gettysburg  case  the  Court  said  (40  L.  ed. 
581): 

4 ‘The  end  to  be  attained  by  this  proposed  use, 
as  provided  for  by  the  Act  of  Congress,  is  legiti¬ 
mate,  and  lies  within  the  scope  of  the  Constitu¬ 
tion.  The  battle  of  Gettysburg  was  one  of  the 
great  battles  of  the  world.  The  numbers  con¬ 
tained  in  the  opposing  armies  were  great;  the 
sacrifice  of  life  was  dreadful;  while  the  braverv 
and,  indeed,  heroism  displayed  by  both  the  con¬ 
tending  forces  rank  with  the  highest  exhibition 
of  those  qualities  ever  made  by  man.  The  im¬ 
portance  of  the  issue  involved  in  the  contest  of 
which  this  great  battle  was  a  part  cannot  be 
overestimated.  The  existence  of  the  government 
itself  and  the  perpetuity  of  our  institutions  de¬ 
pended  upon  the  result.  Valuable  lessons  in  the 
art  of  war  can  now  be  learned  from  an  examina- 
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tion  of  this  great  battlefield  in  connection  with 
the  history  of  the  events  which  there  took  place. 
Can  it  he  that  the  government  is  without  power  to 
preserve  the  land,  and  properly  mark  out  the 
various  sites  upon  which  this  struggle  took  place? 
Can  it  not  erect  the  monuments  provided  for  by 
these  acts  of  Congress,  or  even  take  possession 
of  the  field  of  battle  in  the  name  and  fori  the 
benefit  of  all  the  citizens  of  the  countrv  for  the 
present  and  for  the  future?  Such  a  use  seems 
necessarily,  not  only,  a  public  use,  but  one  so 
closely  connected  with  the  welfare  of  the  Re¬ 
public  itself  as  to  be  within  the  powers  granted 
Congress  by  the  Constitution  for  the  purpose  of 
protecting  and  preserving  the  whole  country 

And  it  is  to  be  noted  that  the  Act  of  Congress  of 
March  3,  1893,  providing  for  acquisition  of  the  battle¬ 
field,  required  the  marking  of  all  tactical  positions 
“with  reference  to  the  study  and  correct  understand¬ 
ing  of  the  battle.”  i 

There  the  decision  was  that  the  preservation  of  the 
battlefield  was  for  the  “general  welfare  of  the  "Tinted 
States.”  The  Act  of  Congress  and  the  above  quoted 
language  demonstrates  such  to  be  true  and  states  the 

o  o 

reasons  therefor.  But  it  is  a  far  reach  from  a  battle 

i 

which  preserved  the  United  States  and  the  military 
lessons  of  such  battlefield ,  for  study  by  the  military 
forces  of  the  United  States,  to  the  commemoration 
of  the  sites  of  the  colonial  government  offices  of  the 
French  and  the  Spanish  nations,  which  are  the  only 

i 

sites  here  concerned. 

To  use  an  expression  used  many  times  by  the  late 
Mr.  Justice  Holmes  in  determining  whether  an  act  is 
constitutional  or  unconstitutional,  the  test  is  one  of 
degree.  At  Gettysburg  the  forces  of  rebellion  were  at 
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high  tide,  and  bv  that  battle  the  nation  was  saved 
from  disunion.  It  was  the  most  momentous  event  in 
the  history  of  the  United  States.  To  keep  that  event 
before  the  minds  of  the  citizens  must  keep  before  their 
minds  the  necessity  of  preservation  of  the  Union — the 
United  States.  Therefore  the  general  welfare  of  the 
United  States  is  directlv  served.  Nothing  of  such 
character  can  be  found  in  commemoration  of  the 
seats  of  gover^ent^of  foreign  nations. 

Paragraph  2d  tpages  of  the  bill  of  complaint 

avers  that  the  improvement  of  historic  sites  in  a 
state  is  a  power  reserved  to  the  states  and  hence  that 
the  act  violates  the  Tenth  Amendment.  Roe  v.  Kan¬ 
sas,  278  U.  S.  191,  would  so  indicate  and  likewise 
Township  v.  Tugwell  is  authority  for  such  view.  Lo¬ 
cal  improvements  are  not  for  the  general  welfare  of 
the  United  States  nor  is  the  right  to  make  them  dele¬ 
gated.  Hence  it  is  reserved  by  the  Tenth  Amendment. 

The  general  welfare  of  the  United  States  not  being 
served  by  acquisition  and  improvement  of  the  area, 
and  the  local  and  private  welfare  alone  being  served, 
such  acquisition  is  without  authority.  There  is  no 
power  in  the  United  States  to  acquire  lands  for  pur¬ 
poses  of  local  welfare  (U.  S.  v.  Certain  Lands  in 
Louisville ,  78  Fed.  [2d]  784,  787). 
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III. 


THE  DELEGATIONS  OF  LEGISLATIVE  POWER 
IN  THE  HISTORIC  SITES  ACT  ARE  UN¬ 
CONSTITUTIONAL  AND  THERE  IS  I  NO 
POWER  TO  ACT  THEREUNDER  UNLESS 
THE  ACT  BE  CONSTRUED  AS  ALLOW¬ 
ING  ACTION  ONLY  BY  VIRTUE  OF  SPE¬ 
CIFIC  APPROPRIATION  ACTS.  THERE 
BEING  NO  SUCH  APPROPRIATION  ACT, 
THE  SECRETARY  IS  WITHOUT  POWER  IN 
THIS  INSTANCE.  i 


d)  j 

Section  2  of  the  Historic  Sites  Act  delegates  all  of 
the  powers  to  act  thereunder  to  the  Secretary  of  the 
Interior.  j 

By  Clause  (b)  there  is  delegated  to  the  Secretary 
the  power  to  make  surveys  for  the  purpose  of  deter¬ 
mining  which  historic  and  archaeological  sites,  build¬ 
ings  and  objects  in  the  United  States  possess  excep- 
tional  value  as  commemorating  or  illustrating  the 
history  of  the  United  States.  By  necessary  implica¬ 
tion,  the  power  to  determine  such  exceptional  value  is 
delegated  to  the  Secretary. 

By  Clause  (d)  the  power  to  acquire  by  gift,  pur¬ 
chase  or  otherwise  any  property,  personal  or  real,  is 
delegated.  Such  property  is  not  restricted  to  tliat  de¬ 
termined  by  the  Secretary  to  possess  exceptional  his¬ 
torical  value.  He  may,  under  the  Act,  if  he  chooses, 
acquire  any  property,  assuming  it  to  have  historical 
interest,  and  thereafter,  by  the  succeeding  clauses,  he 
is  delegated  the  power  to  administer  it  as  he  chooses; 
or,  on  the  other  hand,  though  property  possess  an 
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exceptional  historical  value,  the  Secretary  may,  if  he 
chooses,  act  not  at  all  respecting  it. 

Whether  the  Act  intends  that  the  Secretary  should 
do  nothing  thereunder  except  with  respect  to  such 
sites  as  he  has  determined  possess  unusual  national 
historical  value  is  immaterial.  The  Act  delegates  to 
the  Secretary  full  and  complete  power  and  discre¬ 
tion  to  act  or  fail  to  act  without  guide  or  direction. 
Xo  standard  of  unusual  historical  value  is  set  up  in 
the  Act;  indeed,  none  could  be.  Such  must  remain 
only  a  matter  of  individual  and  comparative  opinion. 
But  if  there  were  anv  standard  of  such  determina- 
tion  in  the  Act,  it  would  not  bind  the  Secretary  to 
anv  course.  lie  could  remain  inactive  if  he  so  chose. 

If  the  act  is  within  the  constitutional  powers  of 
Congress,  nevertheless  such  a  complete  delegation  of 
power  to  act  or  not  act,  except  at  the  sole  wish  and 
will  of  the  Secretary,  is  a  void  delegation  of  the  leg¬ 
islative  power. 

Panama  Ref.  Co.  v.  Ryan ,  supra; 

Schechter  Corp.  v.  U.  S.,  supra; 

Township  of  Franklin  v.  Tugwell ,  supra. 

Under  such  act  the  Secretarv  therefore  takes  no 
power  whatsoever  and  cannot  act  in  this  instance. 
This,  unless  the  power  to  make  appropriations  from 
time  to  time,  reserved  to  Congress  by  section  6,  be 
given  effect  in  each  instance  and  thus  the  action  of 
the  Secretary  be  ordered  and  controlled  by  such  spe¬ 
cific  appropriation  acts. 

In  the  latter  event  the  act  is  subject  to  a  constitu¬ 
tional  construction,  but  since  there  has  been  no  ap¬ 
propriation  act  of  Congress  authorizing  and  ordering 
the  acquisition  of  District  A,  the  appellees’  threatened 
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and  intended  acquisition  thereof  is  without  authority 
of  the  act. 

The  act  is  either  unconstitutional,  as  stated,  or,  if 
constitutional,  the  appellees  are  without  authority  to 
act  thereunder  in  this  instance.  j 

(II)  | 

The  same  is  true  with  respect  to  use  of  the  power 
of  eminent  domain  to  acquire  District  A.  j 

Though  the  power  of  eminent  domain  is  inherent  in 
sovereignty  (Mississippi  Boom  Co.  v.  Patterson ,  98 
U.  S.  403;  Kohl  v.  United  States,  91  U.  S.  367)  the 
power  is  purely  a  legislative  power  and  cannot  be 
exercised  until  legislative  action  is  had,  pointing  out 
the  necessity  therefor  and  the  modes  and  agencies  for 
its  exercise  (United  States  v.  Baines,  70  Fedi  748; 
Shoemaker  v.  United  States,  147  U.  S.  282).  Since 
the  legislative  power,  by  Section  1  of  Article  I, 
United  States  Constitution,  is  vested  in  the  Congress, 
Congress  must  enact  a  law  or  resolution  providing 
that  lands  be  acquired  and  authorizing  the  exercise 
of  the  power  of  eminent  domain  by  some  agency  of  the 
Government  by  whom  that  power  can  be  exercised. 

Faults  v,  St.  Louis  etc.  B.  Co.,  60  Fed.  316 ; 

Madison  v.  Daly,  58  Fed.  751; 

7th  Opinion  Attorney -General  United  States 
(1855)  320;  j 

United  States  v.  Bauers,  70  Fed.  74S; 

Old  Dominion  Land  Company  v.  United  States, 
269  U.  S.  55,  70  L.  Ed.  162 ; 

United  States  v.  Beatty ,  198  Fed.  2S4; 

United  States  v.  Certain  Lands  in  the  Town  of 
Narragansett ,  B.  I.,  145  Fed.  654; 

1.9th  Opinion  of  the  Attorney-General  of  the 
United  States  (1890)  673.  ; 
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Any  attempted  delegation  of  the  power  of  eminent 
domain  is  unconstitutional.  The  legislative  power 
cannot  be  delegated. 

Schechter  v.  United  States ,  supra; 

Panama  Refining  Company  v.  Ryan ,  supra; 

Township  of  Franklin  v.  Tugwell ,  supra. 

It  is  true  that  legislative  authority  directing  the 
acquisition  of  land  for  a  certain  defined  purpose  will 
authorize  the  acquisition  of  the  land  necessary  for 
such  purpose  without  there  being  a  legislative  direc¬ 
tion  to  acquire  any  certain  tract  or  tracts,  but  in  this 
respect  there  must  be  a  positive  legislative  direction 
to  acquire  the  necessary  land,  in  which  instance  the 
Act  of  August;  1,  1888  (C.  728,  Sec.  1,  25  Stat.  357), 
provides  that  the  officer  so  directed  may  proceed  to 
condemn  as  well  as  purchase. 

But  this  does  not  mean  that  there  can  be  delegated 
an  absolute  discretion  to  choose  whether  to  exercise  a 
legislative  power  and  then,  in  the  event  of  choice  to 
exercise  the  power,  as  an  incident  thereto,  also  ex¬ 
ercise  the  power  of  eminent  domain. 

The  attempt  to  give  to  an  officer  a  roving  power  of 
condemnation,  that  is,  a  power  to  take  by  condemna¬ 
tion  any  property  that  such  officer  may  wish,  if  the 
officer  chooses  to  exercise  another  delegated  power, 
would,  to  use  the  language  of  Mr.  Justice  Cardozo  in 
the  Schechter  case,  be  “delegation  run  wild.”  Tha* 
such  attempt  is  thoroughly  unconstitutional  and  con¬ 
trary  to  the  genius  of  American  government  is  be¬ 
yond  question. 

If  the  Historic  Sites  Act  be  construed  as  not  au¬ 
thorizing  the  exercise  of  the  power  of  eminent  do¬ 
main  except  when  Congress  has  made  a  specific  ap- 
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propriation  authorizing  and  ordering  acquisition  of 
definite  and  certain  historic  sites,  then  the  act  is  not 
void  because  the  power  of  eminent  domain  is  not 
delegated  for  exercise  in  the  sole  and  absolute  dis¬ 
cretion  of  the  Secretary. 

But  if  the  act  be  so  construed,  then,  since  Congress 
has  never  specifically  authorized  the  acquisition  of 
any,  the  Secretary  is  entirely  without  power  in  the 

premises.  | 

! 

iv.  j 

THE  INTENDED  ACTS  OF  THE  APPELLEES 
ARE  NOT  A  VALID  EXERCISE  OF  THE 
POWERS  CONTAINED  IN  THE  ! 
HISTORIC  SITES  ACT. 

The  historic  sites  involved  are  few  and  small.  There 
could  be  no  doubt,  as  a  matter  of  history,  that  the 
occurrences  with  respect  to  the  origin  of  the  Santa 
Fe  trail,  the  Oregon  trail,  and  the  preparations  of 
Lewis  and  Clark  for  their  expedition,  did  not  take 
place  at  St.  Louis.  The  place  of  welcome  of  Lafay¬ 
ette  is  on  the  public  wharf,  now  used  as  an  instru- 
mentality  of  interstate  commerce.  The  St.  Louis 
Cathedral  has  not  been  acquired  and  cannot  be.  The 
same  is  true  as  to  the  St.  Louis  Courthouse.  To  say 
the  least,  there  is  no  consent  as  yet  to  the  acquisition 
of  such  public  and  religious  properties.  The  Boone’s 
Lick  trail  began  upon  the  grounds  of  the  Court¬ 
house.  Nothing  is  left  for  commemoration  but  the 
Spanish  Government  House  and  Colonial  Office,  and 
the  old  Laclede  property,  the  seat  of  the  first  civil 
government  of  St.  Louis.  Even  if  the  Courthouse 
and  Cathedral  be  included,  there  are  less  than  three 
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blocks  in  which  the  historic  sites  are  situated  closely 
together. 

Nevertheless,  the  appellees  have  declared  the  in¬ 
tention  of  acquiring,  by  condemnation  if  necessary,  a 
tract  more  than  ten  times  as  large  as  the  three  con¬ 
tiguous  blocks  which  contain  actual  sites  of  the  his¬ 
toric  events  in  St.  Louis.  The  Historic  Sites  Act 
does  not  either  contemplate  or  authorize  such  action. 

What  the  act  authorizes  is  the  preservation  of 
the  historic  sites  themselves.  While  it  is  true,  as 
decided  in  United  States  v.  Certain  Lands  in  Narra- 
( jansett ,  145  Fed.  654,  that  discretion  is  left  to  the 
officer  carrying  out  the  project  to  determine  the  land 
necessary,  the  same  case  holds  that  in  the  case  of  a 
gross  abuse  of  such  discretion  the  question  becomes 
a  judicial  question  cognizable  by  the  courts.  Un- 
doubtedlv  there  is  such  a  gross  abuse.  The  far 
greater  portion  of  District  A  has  no  reasonable  re¬ 
lation  or  connection  with  the  historic  sites  mentioned 
in  the  executive  order.  If  the  claim  is  made  that 
this  large  tract  is  intended  as  a  memorial  to  Thomas 
Jefferson  (though  the  body  of  the  executive  order 
does  not  mention  such  memorial),  the  abuse  is  made 

more  evident  bv  the  fact  that  there  is  alreadv  in 

•  •/ 

St.  Louis  a  large  and  handsome  Memorial  to  Thomas 
Jefferson,  which  is  used  as  repository  of  historical 
data  pertaining  to  the  Louisiana  Purchase  and  the 
earlv  historv  thereof. 

Heretofore  appellees  have  made  the  assertion  that 
the  Secretary  of  the  Interior  is  empowered  by  the 
Historic  Sites  Act  to  determine  the  existence  and 
location  of  historic  sites.  The  act  does  not  confer 
such  power.  Clause  (b),  section  2,  does  not  confer 
the  power  of  determining  where  historic  sites  are 
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located  or  their  extent,  i.  e.,  the  power  to  decide  con¬ 
cerning  the  facts  of  history,  so  that  if  the  Secretary 
of  the  Interior  should  determine  the  place  of  a  certain 
battle  to  be  other  than  the  place  stated  by  historical 
authorities  such  determination  is  binding.  All  ;  that 
the  act  places  in  the  discretion  of  the  Secretary  is 
the  determination  of  the  exceptional  value  of  'such 
sites  as  historical  authorities  have  established.  Under 
the  act  the  Secretary  may  determine  exceptional 
value  as  commemorating  or  illustrating  the  historv 
of  the  United  States,  but  the  Secretary  cannot  deter¬ 
mine  the  location  of  historic  occurrences. 

Hence,  under  the  powers  conferred  by  the  act  and 
having  regard  to  the  purposes  of  the  act  as  expressed 
by  Congress  therein,  and  assuming  now  the  act  to  be 
without  constitutional  objections,  nevertheless  the 
Secretary  has  grossly  abused  his  powers  by  attempt¬ 
ing  to  acquire  an  immense  tract  of  land  merely  to 
commemorate  occurrences  upon  a  very  inconsiderable 
portion  thereof.  For  these  reasons  alone,  the  threat¬ 
ened  acts  of  appellees  are  without  authority. 

V.  | 

THERE  IS  XO  POWER  TO  USE  THE  FUNDS 
DONATED  BY  THE  CITY  OF 

ST.  LOUIS.  1 

j 

The  principal  object  of  this  suit  is  to  prevent  the 
use  of  the  $6,750,000  attempted  to  be  allocated  by  the 
Executive  Order.  Nevertheless,  there  is  no  authority 
for  use  of  the  $2,250,000  donated  by  the  City  of  St. 
Louis.  Any  power  that  the  Secretary  of  the  In¬ 
terior  may  have  respecting  the  use  of  the  funds  do- 
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nated  by  the  City  is  not  by  virtue  of  any  provision  of 
the  Historic  Sites  Act,  but  only  for  the  trust  purposes 
for  which  such  funds  were  paid  by  the  City. 

The  Historic  Sites  Act  gives  no  power  to  the  Sec¬ 
retary  of  the  Interior  to  accept  gifts  of  money. 
Clause  (d)  of  section  2  provides  that,  for  the  pur¬ 
poses  of  this  chapter  (which  purposes  are  the  acqui¬ 
sition,  preservation  and  maintenance  of  historic  and 
prehistoric  sites,  buildings  and  objects),  the  Secre¬ 
tary  shall  have  power  to  acquire  in  the  name  of  the 
United  States  by  gift,  purchase  or  otherwise,  any 
property,  real  or  personal,  or  any  interest  or  estate 
therein.  The  clauses  thereafter  provide  how  such 
property  shall  be  administered  by  restoration,  preser¬ 
vation,  etc.,  the  erection  and  maintenance  of  tablets 
thereon,  and  of  museums  in  connection  therewith,  and 
for  the  operation  and  management  thereof.  Money  is 
neither  real  nor  personal  property,  nor  any  estate  or 
interest  in  either,  as  named  in  Clause  (d).  Money  is 
certainly  not  property  of  historical  interest,  possess¬ 
ing  an  exceptional  value  as  commemorating  or  illus¬ 
trating  the  history  of  the  United  States  subject  to  be 
preserved,  maintained,  operated  and  managed  for  the 
public  use.  By  the  doctrine  ejusdem  generis  “  prop¬ 
erty”  in  the  Historic  Sites  Act  excludes  monev.  The 

•/ 

power  of  the  Secretary  to  acquire  by  gift  does  not 
mean  a  gift  of  money. 

Upon  the  other  hand,  the  Missouri  Enabling  Act 
(Exhibit  A,  R.  42-45)  shows  clearly  the  intent  that 
any  money  paid  shall  be  paid  as  the  consideration  for 
the  establishment  of  a  National  Park  or  Plaza,  and  has 
no  reference  to  paying  money  as  a  gift.  Nor  does  it  al¬ 
low  payment  as  the  consideration  for  the  acquisition 
and  preservation  of  historic  sites  in  the  City.  The  Ordi- 
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nance  40592  (Exhibit  B,  R.  45-51),  which  ordered  the 
election  and  which  therefore  prescribed  irrefragibly 
the  purpose  for  which  bonds  should  be  issued  and 
money  paid  to  the  United  States,  stated  the  facts  to  be 
that  the  United  States  had  proposed  to  establish  a  Na¬ 
tional  Park  or  Plaza,  to  cost  approximately  $30,- 
000,000.  Even  the  proposition  submitted  to  the  voters, 
though  it  could  not  control  as  to  the  purposes :  for 
which  the  money  was  authorized,  as  Ordinance  40592, 
a  public  document  and  the  authority  for  the  submis¬ 
sion  of  the  proposition,  must  control  as  to  that  pur¬ 
pose,  nevertheless,  provided  for  the  payment  of 
$7,500,000  in  consideration  of  and  in  order  to  induce 
the  location  and  establishment  of  an  improved  ^  Na¬ 
tional  Park  or  Plaza. 

That  Ordinance  40592  submitted  the  proposition 
voted  upon,  which  cannot  be  altered,  since  all  power 
was  obtained  by  virtue  of  the  referendum,  is  settled 
by  Major  v.  Alden  Borough ,  209  Pa.  247,  251; 
Tukey  v.  Omaha ,  54  Neb.  370,  69  Am.  St.  Rep. ! 711, 
and  Raff  v.  Philadelphia ,  256  Pa.  312.  Ordinance 
40592,  which  ordered  the  election,  was  enacted  and 

i 

approved  seven  iveeks  before  the  Historic  Sites  Act 

became  a  law.  It  is  therefor  true  bevond  doubt  that 

an  election  to  obtain  the  acquisition  of  historic  sites 

in  the  Citv  under  such  Historic  Sites  Act  was  not  and 
• / 

could  not  have  been  either  ordered  or  held  by  virtue 
of  such  Ordinance  40592.  In  addition,  the  opinion  in 
Vrooman  v.  St.  Louis  (Exhibit  C,  R.  52-71),  in  con¬ 
sidering  the  question  of  right  to  issue  the  bonds  voted, 
decided  (R.  69-71)  that  the  sum  fixed  by  the  ordinance, 
$7,500,000,  should  be  paid  as  the  consideration  and  for 
the  purpose  of  inducing  the  accomplishment  of  the 
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definite  object,  to  wit,  the  location  and  establishment 
in  the  City  of  the  Park  or  Plaza  to  cost  $30,000,000, 
and  that  such  payment  could  be  made  when  the  Presi¬ 
dent  of  the  United  States  made  an  Executive  Order 
as  the  basis  of  the  allotment  of  funds  necessary  for 
the  construction  thereof  substantiallv  in  accord  with 
the  plans  of  the  United  States  Commission. 

Such  order  was  not  made.  The  President  refused 
to  make  it  (R.  17). 

The  answer  attempts  to  assert  that  the  City  was  not 
confined  to  paying  the  money  for  the  purposes  pro¬ 
vided  in  the  Enabling  Act,  submitted  at  the  election 
and  approved  by  the  above  Missouri  Supreme  Court 
decision,  but  had  a  general  power  so  to  use  the  funds 
otherwise.  The  incorrectness  of  those  averments  is 
clear.  The  City  had  no  power  other  than  by  the  En¬ 
abling  Act  and  by  the  election,  and  power  to  pay  the 
funds  only  for  the  purposes  provided  in  the  Enabling 
Act  and  submitted  at  the  election  ( Major  v.  Alden 
Borough,  supra;  Tuheg  v.  Omaha ,  supra;  Raff  v. 
Philadelphia,  supra;  Vrooman  v.  St.  Louis,  supra). 

The  answer  admits  that  the  appellees  had  knowl¬ 
edge  of  all  the  proceedings.  Therefore  they  received 
the  funds  impressed  with  a  trust  for  the  purposes  for 
which  thev  were  authorized  bv  law  and  the  Citv’s 
special  election.  Particularly  it  is  to  be  noted  that 
the  ordinance  appropriating  the  funds  to  be  paid  to 
the  Secretary  of  the  Interior  does  not  appropriate 
such  funds  for  the  purposes  of  the  Historic  Sites  Act, 
but  appropriates  them  for  the  acquisition  of  a  Na¬ 
tional  Park  or  Plaza.  There  may  be  some  claim  that 
the  purposes  of  the  Historic  Sites  Act  may  permit  of 
the  establishment  of  a  National  Park  or  Plaza. 
Such  claim  is  incorrect.  The  purposes  of  that 
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Act  are  the  preservation  of  historic  sites,  and 
are  not  the  establishment  of  National  Parks. 
Having  received  the  $2,250,000  only  by  virtue  of 
the  Missouri  Enabling  Act,  the  election  and  the  ap¬ 
propriating  ordinance,  and  without  any  power  under 
the  Historic  Sites  Act  to  receive  it  as  a  gift,  the  Sec¬ 
retary  of  the  Interior  is  confined  to  the  trust  ;  cre¬ 
ated,  and  cannot  use  the  funds  for  his  intended  and 
threatened  purposes.  Such  use  would  be  without  au¬ 
thority. 

CONCLUSION. 

j 

For  the  foregoing  reasons,  it  is  submitted  that  the 
order  of  the  District  Court,  discharging  the  rule  to 
show  cause,  and  denying  the  motion  of  the  appel¬ 
lants  for  an  injunction  pendente  lite,  should  be  re¬ 
versed  and  the  cause  remanded  with  directions  to  the 
District  Court  to  enter  an  order  granting  the  appel¬ 
lants  the  injunction  pendente  lite  prayed  in  the  bill 
of  complaint. 

Respectfully  submitted,  ! 

EDMUND  M.  TOLAND, 
DAVID  H.  ROBERTSON, 
EDWARD  H.  TENNEY,  JR., 
Attorneys  for  Appellants. 
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No.  6827 — Special  Calendar 

August  Balter,  Edward  C.  Barnidge,  Louis 
Christopherson,  et  al.,  appellants 

vs .  | 

Harold  L.  Ickes,  Individually  and  as  Secretary 
of  the  Interior  of  the  United  States,  Arno  B. 
Cammerer,  Individually  and  as  Director  of 
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the  National  Park  Service  of  the  United 
States,  et  al. 


APPEAL  FROM  THE  DISTRICT  COURT  OF  THE  UNITED 
STATES  FOR  THE  DISTRICT  OF  COLUMBIA 


BRIEF  OF  APPELLEES 


STATEMENT  OF  THE  CASE 

This  is  a  special  appeal  from  an  order  of  the 
United  States  District  Court  for  the  District  of 
Columbia  denying  an  injunction  pendente  life . 

The  facts  of  the  case,  as  shown  by  the  pleadings 
and  supporting  affidavits,  are  as  follows : 

By  Joint  Resolution  approved  June  15,  1932, 
48  Stat.  967,  Congress  established  a  commission 
to  be  known  as  the  “United  States  Territorial 

(i) 
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Expansion  Memorial  Commission”  for  the  pur¬ 
pose  of  considering  and  formulating  plans  for  de¬ 
signing  and  constructing  a  permanent  memorial 
on  the  Mississippi  River  at  St.  Louis,  Missouri. 
The  Joint  Resolution  provided  that  the  Commis¬ 
sion  should  be  composed  of  fifteen  members,  three 
of  whom  were  to  be  appointed  by  the  President 
of  the  United  States,  three  others  to  be  Senators 
appointed  by  the  President  of  the  Senate,  three 
others  to  be  Members  of  the  House  of  Representa¬ 
tives  appointed  by  the  Speaker  of  the  House,  and 
the  remaining  six  members  to  be  appointed  by  the 
Jefferson  National  Expansion  Memorial  Associa¬ 
tion,  a  voluntary  organization  of  citizens  of  the 
City  of  St.  Louis.  In  compliance  with  that  Joint 
Resolution  the  President  appointed  Brigadier 
General  Jefferson  Randolph  Kean,  William  Thorn¬ 
ton  Kemper,  and  J.  Lionberger  Davis;  the  Presi¬ 
dent  of  the  Senate  appointed  Senators  James  J. 
Davis,  Alben  William  Barkley,  and  Frederick  Van 
Nuys;  the  Speaker  of  the  House  appointed  Repre¬ 
sentatives  John  N.  Sandlin,  Lloyd  Thurston,  and 
Kent  Ellsworth  Keller;  and  the  Jefferson  National 
Expansion  Memorial  Association  appointed  New¬ 
ton  D.  Baker,  William  Allen  White,  Matthew  Woll, 
Charles  E.  Merriam,  Amon  L.  Carter,  and  Luther 
Ely  Smith  to  serve  on  the  Commission  (R.  90). 

That  Commission  formulated  a  plan  in  which 
it  was  proposed  that  the  United  States  acquire  a 
tract  of  land  along  the  river  front  in  St.  Louis, 
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Missouri  (which,  except  for  some  minor  discrep¬ 
ancies,  corresponds  with  the  land  described  in  the 
bill  of  complaint  as  District  “A”),  as  a  site  for 
the  memorial  described  in  the  Joint  Resolution. 

The  plan  was  brought  to  the  attention  of  the 
Secretary  of  the  Interior,  Harold  L.  Ickes,  who 
considered  the  recommendations  of  the  Commis¬ 
sion  and  investigated  the  history  of  the  land  recom¬ 
mended  for  acquisition.  From  that  investigation 
he  found  and  determined  that  the  land  in  ques¬ 
tion  constituted  an  historic  site  within  the  mean¬ 
ing  of  the  Act  of  Congress  approved  August  21, 
1935,  c.  593,  49  Stat.  666,  and  his  findings  were 
communicated  to  the  President  (R.  90). 

Appellants  contend  that  those  findings  should 

j 

be  disregarded  because  they  are  able  to  pro¬ 
duce  some  evidence  that  some  of  the  findings,  are 
incorrect. 

On  December  21, 1935,  the  President  signed  Exe¬ 
cutive  Order  No.  7253  which  provided  in  part  that: 

WHEREAS,  the  Act  of  August  21,  1935, 
Public  No.  292,  74th  Congress,  declares  it 
to  be  a  national  policy  to  preserve  for  pub¬ 
lic  use  historic  sites,  buildings,  and  objects 
of  national  significance  for  the  inspiration 
and  benefit  of  the  people  of  the  United 
States ;  and 

WHEREAS,  the  Secretary  of  the  Inter¬ 
ior  through  the  National  Park  Service  has 
determined  that  certain  lands  situate  on  the 
west  bank  of  the  Mississippi  River  at  and 
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near  the  site  of  Old  St.  Louis,  Missouri, 
possess  exceptional  value  as  commemorat¬ 
ing  or  illustrating  the  history  of  the  United 
States  and  are  a  historic  site  within  the 
meaning  of  the  said  act,  since  thereon  were 
situate:  the  Spanish  Colonial  office  where, 
during  the  administration  of  Thomas  Jeffer¬ 
son,  third  President  of  the  United  States, 
all  the  first  territory  comprised  in  the  Up¬ 
per  Louisiana  Purchase  was  transferred  to 
the  United  States;  the  Government  House 
at  which,  on  March  9, 1804,  Charles  Dehault 
Delassus,  the  Spanish  commandant  in  St. 
Louis,  transferred  possession  of  Upper 
Louisiana  to  Captain  Amos  Stoddard  of  the 
United  States  Armv,  who  had  been  dele- 
gated  by  France  as  its  representative,  and 
at  which,  on  the  morning  of  March  10,  1804, 
Captain  Stoddard,  as  the  agent  of  the  United 
States,  took  formal  possession  of  the  Louis¬ 
iana  Purchase  and  raised  the  American  flag, 
by  reason  of  which  transactions  the  Spanish, 
French,  and  American  flags  waved  succes¬ 
sively  over  the  site  within  a  period  of  twenty- 
four  hours ;  the  old  French  Cathedral  of  St. 
Louis,  earliest  home  of  religion  on  the  west¬ 
ern  bank  of  the  Mississippi ;  the  place  where 
Laclede  and  Chouteau  established  the  first 
civil  government  west  of  the  Mississippi; 
the  place  where  Lafayette  was  received  by  a 
grateful  people ;  the  places  where  the  Santa 
Fe,  the  Oregon,  and  other  trails  originated ; 
the  place  where  Lewis  and  Clark  prepared 
for  their  trip  of  discovery  and  exploration ; 


and  the  Court  House  in  which  the  Dred 
Scott  case  was  tried ;  and 

WHEREAS,  the  City  of  St.  Louis  has 
agreed  to  contribute  for  the  project  of  ac¬ 
quiring  and  developing  the  said  site  the  sum 
of  $2,250,000,  which  is  one-fourth  of  the  en¬ 
tire  amount  to  be  expended  for  such  pur¬ 
poses,  and 

WHEREAS,  I  find  that  the  said  project 
will  be  a  useful  project,  and  will  provide 
relief,  work  relief,  and  increased  employ¬ 
ment  :  ! 

NOW,  THEREFORE,  by  virtue  of  and 

pursuant  to  the  authority  vested  in  me  by 

the  Emergency  Relief  Appropriation  Act  of 

1935,  approved  April  3,  1935  (Pub  Res  No 

11,  74th  Congress),  I  hereby  allocate  to  the 

Secretarv  of  the  Interior  from  the  funds 
%/ 

made  available  by  the  said  Act  the  suin  of 
$6,750,000,  which  with  the  sum  of  $2,250,000 
to  be  contributed  bv  the  Citv  of  St.  Louis 

•/  •/  i 

and  accepted  by  the  Secretary  of  the  Inte¬ 
rior  under  authority  of  the  said  apt  of 
August  21,  1935,  will  make  available  for  the 
said  project  the  total  sum  of  $9,000,000 ;  and 
the  Secretary  of  the  Interior,  through  the 
National  Park  Service,  is  hereby  authorized 
and  directed  to  expend  the  said  sum  of 
$9,000,000  in  acquiring  the  said  property 
and  in  developing  and  preserving  it  for  the 
purposes  of  the  said  act  of  August  21,  1935, 
if  and  when  the  City  of  St.  Louis  shall  make 
the  said  sum  of  $2,250,000  available  to  the 
Secretary  of  the  Interior  for  such  purposes. 


6 


Bv  an  Act  of  the  General  Assembly  of  the  State 
•/  %> 

of  Missouri  approved  April  10, 1935  (Laws  of  Mis¬ 
souri,  1935,  pp.  193-194),  the  City  of  St.  Louis  was 
authorized  to  issue  and  sell  its  bonds  in  a  sum  not 
in  excess  of  $8,000,000  “for  the  purpose  of  pro¬ 
viding  funds  to  pav  bv  wav  of  assistance  to  the 
United  States,  or  its  qualified  authority,  in  consid¬ 
eration  of  and  in  order  to  induce  the  location  and 
establishment  within  such  city”  of  a  national  park 
or  plaza  covering  an  area  of  not  less  than  1,000,000 
square  feet. 

In  accordance  with  the  provisions  of  that  Act 

the  Board  of  Aldermen  of  the  Citv  of  St.  Louis 

%/ 

adopted  an  ordinance  (R.  45-51)  calling  an  elec¬ 
tion  of  the  qualified  voters  of  the  City  of  St.  Louis 
on  September  10, 1935,  on  the  question : 

Shall  the  City  of  St.  Louis  be  authorized 
to  borrow  monev  and  issue  bonds  *  *  * 

for  the  purpose  of  providing  funds  to  pay, 
by  way  of  assistance  to  the  United  States  or 
its  qualified  authority,  in  consideration  of 
and  in  order  to  induce  the  location  and  estab¬ 
lishment  within  the  Citv  of  St.  Louis  of  an 

•/ 

improved  national  park  or  plaza  intended 
and  designed  to  be  a  monument  and  memorial 
to  commemorate  the  Louisiana  Purchase, 
the  Lewis  and  Clark  Expedition,  the  acqui¬ 
sition  of  California  and  Texas,  and  other  re¬ 
lated  movements  and  great  events  in  our 
national  history  to  which  the  vision  and 
foresight  of  Thomas  Jefferson  and  the  hardi¬ 
hood  and  courage  of  the  pioneers  of  his  time 
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made  such  valuable  contribution,  Seven 
Million  Five  Hundred  Thousand  Dollars 
($7,500,000)  ?  j 

I 

That  election  was  held  on  the  date  fixed  ill  the 
ordinance  and  the  proposition  was  approved  by 
more  than  two-thirds  of  the  qualified  voters:  who 
voted  at  that  election  (E.  13,  92).  Accordingly  the 
Board  of  Aldermen  adopted  an  ordinance  which 
was  duly  approved  on  September  23,  1935,  author¬ 
izing  the  issue  and  sale  of  bonds  (E.  14)  and  an 
ordinance  approved  February  1,  1936  (E.  74),  in 
which  it  was  provided  that : 

The  Mayor  and  Comptroller  of  the  City  of 
St.  Louis  are  hereby  authorized  and  directed 
to  pav  to  the  Secretary  of  the  Interior  of  the 
United  States  of  America  the  sum  of  Two 
Million  Two  Hundred  and  Fiftv  Thousand 

4/ 

Dollars  ($2,250,000),  representing  the  one- 
fourth  (1/4)  share  of  the  City  of  St.  Louis  of 
the  total  amount  of  Nine  Million  Dollars 
($9,000,000)  to  be  expended  by  the  United 
States  of  America,  through  the  Secretary  of 
the  Interior,  through  the  National  Park 
Service,  in  acquiring,  developing,  and  pre¬ 
serving  a  site  within  the  limits  of  the  City  of 
St.  Louis  for  a  national  park  or  plaza,  to  be 
known  as  the  Jefferson  National  Expansion 
Memorial.  j 

Section  2.  To  make  the  payment  author¬ 
ized  by  the  preceding  section,  there  is  hereby 
appropriated  the  sum  of  Two  Million  Two 
Hundred  and  Fifty  Thousand  Dollars  ($2,- 
250,000),  out  of  the  proceeds  derived,;  or  to 


i 

i 


8 


be  derived,  from  the  sale  of  bonds  of  the 
City  of  St.  Louis  authorized  by  Ordinance 
No.  40651. 

The  bonds  of  the  City  of  St.  Louis  in  the  sum  of 
$2,250,000  were  issued  and  sold  at  par  and  on  or 
about  May  15,  1936,  the  City  of  St.  Louis  paid  the 
proceeds  into  the  Treasury  of  the  United  States  to 
the  credit  of  the  Secretary  of  the  Interior  (R.  19). 

The  appellants  thereupon  filed  their  bill  of  com¬ 
plaint  in  this  cause. 

In  their  bill  appellants  alleged  and  it  is  admitted 
that  the  appellees  in  compliance  with  Executive 
Order  No.  7253  intend  to  acquire  the  land  in  ques¬ 
tion  for  and  in  the  name  of  the  United  States  by 
purchase  or,  if  necessary,  by  condemnation. 

Appellants  severally  claim  various  interests  in 
parts  of  the  area  which  appellees  intend  to  acquire 
for  the  United  States.  Some  claim  to  be  owners  in 
fee,  others  to  be  lessees  for  unexpired  terms,  and 
the  rest  claim  to  be  tenants  at  will  (R.  20,  24). 
The  appellees  are  without  knowledge  or  informa¬ 
tion  as  to  the  validity  of  appellants’  claims  and  so 
stated  in  their  respective  returns  to  the  rule  to 
show  cause  but  appellants  did  not  adduce  a  scin¬ 
tilla  of  evidence  in  support  of  their  claims.  For 
the  purposes  of  the  hearing  on  the  rule  Mr.  Justice 
Cox  assumed  that  some  of  them  would  be  able  to 
establish  their  claims  (Finding  1,  R.  143). 

Appellants  alleged  that  “they  will  not  volunta¬ 
rily  sell  such  real  estate  or  such  interest  therein  to 
the  United  States”  (R.  27).  In  view  of  the  fact 
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that  this  statement  is  not  qualified  by  any  reference 

,  *  • 

to  the  adequacy  of  the  consideration  which  may  be 
offered  to  them,  the  statement  in  their  brief  (p;  31) 

.  •  i. 

that  “the  appellants  are  business-men  who  have  no 
academic  interest  in  questions  of  law’  *  *  j  *” 

w’ould  seem  to  be  open  to  question. 

Appellants  also  alleged  (R.  27)  : 

That  the  defendants  are  threatening  to 
proceed  for  the  condemnation  of  such  real 
estate  and  interests  therein  under  Section 
305  of  the  Act  of  July  21,  1932,  c.  520,  47 
Stat.  722,  by  paying  into  the  District  Court 
of  the  United  States  for  the  Eastern  Dis¬ 
trict  of  Missouri  a  deposit  for  the  use  of  the 
plaintiffs,  together  wdth  the  declaration  of 
taking  provided  by  said  section,  and  by  the 
posting  upon  such  real  estate,  a  notice 
thereof  as  provided  by  said  section,  and 
taking  possession  of  such  real  estate  |  and 
ousting  the  plaintiffs,  so  that  the  plaintiffs 
will  be  deprived  of  their  interest  in  fee  and 
other  interests  in  real  estate  aforesaid,  with¬ 
out  having  been  given  the  opportunity  to 
obtain  a  hearing  in  any  court  to  contest  the 
powrer  of  the  defendants  to  take  said  land 
for  the  United  States,  and  will  thus  be  de¬ 
prived  of  possession  of  such  property  with 
consequent  irreparable  injury  and  damage 
to  plaintiffs. 

The  returns  of  appellees  deny  that  allegation  un¬ 
equivocally  and  go  on  to  assure  the  court  and  the 
appellants  that  neither  the  appellants  nor  any  of 
them  will  be  deprived  by  the  appellees  or  any  of 
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them 4 ‘of  their  interest  in  fee,  or  any  other  interest 
in  real  estate  in  the  area  intended  to  be  acquired, 
without  having  been  given  an  opportunity  to  obtain 
a  hearing  in  a  court  of  competent  jurisdiction,  to 
contest  the  power  of  the  defendants  to  take  said 
land  for  the  United  States,  *  *  *”  and  that 

neither  the  appellants  nor  any  of  them  “will  be  de¬ 
prived  of  the  possession  of  any  such  property  until 
first  they  have  had  ample  opportunity  to  be  heard 
by  a  court  of  competent  jurisdiction”  (R.  84,  91). 

The  appellants  alleged : 

*  *  *  each  0f  them  is  also  the 

owner  of  property  that  is  not  embraced  in 
any  interest  in  real  estate  which  the  de¬ 
fendants  (appellees)  intend  to  take  by  the 
exercise  of  the  power  of  eminent  domain 
aforesaid,  and  which  is  and  will  be  in  the 
future,  subject  to  general  taxation  for  State 
and  city  purposes  by  virtue  of  Section  3, 
Article  X,  Missouri  Constitution,  which  re¬ 
quires  that  all  property  be  taxed  at  the  same 
rate  and  in  proportion  to  its  value. 

The  nature,  location,  and  value  of  that  “property” 
is  not  alleged,  the  only  suggestion  of  its  character 
being  the  statements  that  it  “  *  *  *  is  and  will 
in  the  future  be  subject  to  general  taxation 
*  *  *7?  (R.  29),  and  “*  *  *  that  the  prop¬ 
erty  of  plaintiffs  aforesaid  subject  to  general  tax¬ 
ation  will  be  taxed  at  such  rate  *  *  *”  (R.  30). 
Both  of  those  statements  clearly  negative  any  sug¬ 
gestion  that  such  property  is  of  a  character  which 
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is  subject  to  the  “merchants’  and  manufacturers’ 
tax”  since  if  it  was  subject  to  that  tax  it  would  not 
be  subject  to  general  taxation  (R.  127). 

In  their  returns  appellees  denied  knowledge  or 
information  as  to  the  truth  of  those  allegations,  but 
again  not  a  scintilla  of  evidence  was  adduced  in 
support  of  appellants’  claims,  and  Mr.  Justice  Cox 
assumed  for  the  purposes  of  the  hearing  on  the 
rule  that  some  of  the  appellants  would  be  able  to 
establish  “*  *  *  that  they  are  the  owners  in  fee 
of  lands  in  the  City  of  St.  Louis,  State  of  Missouri, 
situate,  lying,  and  being  outside  of  the  said  exterior 
boundaries,  which  are  subject  to  general  taxation 
by  the  said  City  of  St.  Louis  for  municipal  pur- 
l^oses”  (Finding  2,  R.  143).  ! 

Appellants  alleged  that  the  assessed  valuation  of 
the  real  property  in  the  area  which  appellees  intend 
to  acquire  is  approximately  $5,750,000  and  that 
since  its  acquisition  by  the  United  States  would 
withdraw  it  from  the  taxing  power  of  the  City  of 
St.  Louis  and  the  State  of  Missouri,  the  loss  of 
taxes  thereon  would  necessitate  an  increase  in  the 
tax  rate  upon  all  remaining  property  subject  to 

taxation  in  the  City  of  St.  Louis  for  municipal  pur- 

! 

poses  of  one  cent  on  each  $100  valuation  and  that 
their  property  subject  to  general  taxation  would  be 
taxed  at  the  increased  rate  (R.  29,  30). 

In  the  return  of  appellees  Ickes  and  Cammerer 
it  was  alleged  that  the  assessed  valuation  of  the 
land  to  be  acquired  which  is  subject  to  taxation 


is  only  $5,291,170  (R.  85,  93),  and  that  the  assessed 
value  of  the  remaining  taxable  property  in  the 
City  of  St.  Louis  is  $1,049,939,594  (R.  93).  They 
also  denied  that  the  increase  in  the  rate  of  gen¬ 
eral  taxation  alleged  by  appellants  would  or  could 
result  from  the  acquisition  of  the  land  in  question 
by  the  United  States.  Again  there  is  not  a  scin¬ 
tilla  of  evidence  in  the  record  which  supports 
appellants’  allegations,  while  the  appellees  proved 
that  the  rate  of  taxation  levied  by  the  City  of  St. 
Louis  for  municipal  purposes  is  the  maximum  rate 
permitted  by  the  Constitution  of  the  State  of  Mis¬ 
souri  (affidavit  of  Ralph  W.  Cole,  Assessor  of  the 
City  of  St.  Louis,  R.  104) .  In  addition,  appellees 
showed  by  the  affidavit  of  the  Mayor  of  St.  Louis 
that  the  area  to  be  acquired  is  now  a  burden  on 
the  city  for  the  reason  that  it  costs  the  city  more 
to  perform  the  elementary  services  of  lighting, 
policing,  fire  protection,  sewer  maintenance,  etc., 
than  the  amount  of  revenue  derived  from  the  area 
(R.  107). 

Appellants  also  alleged  that  through  the  con¬ 
demnation  of  their  interests  in  land  they  would 
sustain  various  kinds  of  damage  notably  damage 
resulting  from  the  necessity  of  removal  of  machin¬ 
ery,  equipment,  and  stocks  of  merchandise  and 
materials,  and  increased  rents  which  they  believe 
they  will  be  compelled  to  pay  for  the  premises  to 
which  they  may  remove.  Again  appellees  denied 
knowledge  or  information  as  to  the  allegations  of 
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the  bill  and  again  appellants  failed  to  adduce  any 
evidence  whatsoever  to  support  their  allegations. 
However,  in  this  instance  the  court  below  did  not 
assume  or  find  any  fact  in  regard  to  the  matters 
alleged. 

! 

In  their  brief  appellants  have  stated  facts  which 
are  not  in  the  record,  argued  a  number  of  ques¬ 
tions  which  are  not  in  this  case.  In  their  brief 
(p.  26)  they  state  that  they  will  suffer  “increased 
taxes  due  to  payment  of  interest  and  sinking  fund 
of  $2,250,000  of  city  bonds”,  but  there  is  no  allega¬ 
tion  in  their  bill  upon  which  that  contention  can  be 
based.  Again  in  their  brief  (p.  34),  they  say  “that 
the  taxation  of  all  thirty-two  appellants  who  are 
merchants  or  manufacturers  will  increase  is  clear 
from  the  proof.”  Nowhere  in  the  bill  or  in  the 
record  is  there  any  allegation  that  any  appellant 
is  a  merchant  or  manufacturer,  nor  is  there  any 
allegation  that  any  appellant  is  or  will  be  obligated 
to  pay  “the  merchants’  and  manufacturers’  tax”, 
nor  is  there  any  allegation  that  the  merchants!’  and 
manufacturers’  tax  must  be  or  will  be  increased, 
nor  is  there  a  scintilla  of  evidence  to  establish  those 
matters  if  they  had  been  alleged. 

Again  in  their  brief  (p.  24)  appellants  argue 
that  since  the  granting  of  an  injunction  pendente 
lite  is  influenced  by  the  balance  of  convenience,  the 
charge  in  their  brief  that  eight  hundred  persons 
will  permanently  lose  employment  as  a  result  of 
appellees’  acts  should  be  considered.  Not  only 
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does  the  bill  fail  to  allege  that  anyone  will  lose 
employment  by  reason  of  the  acts  intended  by  the 
appellees  but  also  it  makes  it  plain  that  the  ap¬ 
pellants  are  not  employed  and  therefore  would  not 
be  affected  even  if  the  statement  in  the  brief  had 
been  alleged  and  proved. 

On  the  facts  which  are  alleged  in  their  bill,  ap¬ 
pellants  sought  an  injunction  restraining  the  ap¬ 
pellees  from  acquiring  any  land  in  the  City  of  St. 
Louis,  Missouri,  for  the  purposes  of  Executive 
Order  7253  and  a  declaratory  judgment — 

that  upon  final  hearing  of  this  cause  the 
court  shall  order,  adjudge,  and  declare  pur¬ 
suant  to  the  provisions  of  the  Federal  De¬ 
claratory  Judgments  Act,  as  amended,  that 
under  the  Constitution  and  laws  of  the 
United  States  for  the  reasons  hereinbefore 
stated  in  this  bill  of  complaint  and  petition, 
that  the  Honorable  Henry  Morgenthau,  Jr., 
is  without  any  power  to  pay  over  or  make 
available  to  the  Honorable  Harold  L.  Ickes 
or  to  the  Honorable  Arno  B.  Cammerer,  or 
to  both  of  them  or  to  the  National  Park 
Service,  such  sum  of  $6,750,000  stated  by 
said  Executive  Order  7253  to  be  allocated 
to  the  Secretary  of  the  Interior,  and  also  is 
likewise  without  any  power  respecting  the 
sum  of  $2,250,000  donated  to  the  United 
States  by  the  City  of  St.  Louis,  as  averred 
herein,  that  the  Honorable  Harold  L.  Ickes, 
the  Honorable  Arno  B.  Cammerer,  and  the 
National  Park  Service,  are  severally  without 
any  power  to  expend  either  said  sum  of 


$6,750,000  or  said  sum  of  $2,250,000,  or  the 
aggregate  thereof,  in  acquiring  any  real 
property  in  St.  Louis  and  in  developing  and 
preserving  it  for  the  purposes  of  the  Act  of 
August  25,  1935,  as  provided  in  said ;  Ex¬ 
ecutive  Order,  and  that  the  defendants  are 
without  power  to  exercise  the  power  of 
eminent  domain  to  acquire  any  real  prop¬ 
erty  in  the  City  of  St.  Louis  for  the  pur¬ 
poses  named  in  said  Executive  Order  or  for 
the  purposes  of  the  Act  of  August  21,  1935. 

Appellants’  motion  for  an  injunction  pendente 
lite  was  denied  and  this  appeal  was  allowed  by 
order  of  this  Court  (R.  151-152). 


ARGUMENT  j 

This  suit  is  in  fact  one  against  the  United  States  and 
therefore  it  cannot  be  maintained,  since  such  suits  are 
not  within  the  jurisdiction  of  the  courts 


Before  entering  upon  its  consideration  of  the 

other  questions  presented  by  the  case  the  Court 

must  inquire  into  its  jurisdiction.  Minnesota  v. 

Hitchcock ,  185  IT.  S.  373. 

*  ! 

Appellees  have  questioned  the  jurisdiction  of 
the  Court  upon  several  grounds,  the  first  of  which 
is  that  this  suit  is  in  fact  one  against  the  United 
States  which  has  not  consented  to  be  sued.  There 
is  no  distinction  between  suits  against  the  Govern¬ 
ment  directly  and  suits  against  its  property. 
Belknap  v.  S child,  161  U.  S.  10.  It  is  settled  that 
the  courts  have  no  jurisdiction  of  the  subject- 
matter  of  suits  brought  against  the  United  States 
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without  its  consent.  Kansas  v.  United  States,  204 
U.  S.  331 ;  In  re  Ayers,  123  U.  S.  443. 

The  determinative  factor  in  testing  whether  a 
suit  is  in  fact  against  the  United  States  is  the  effect 
of  the  judgment  or  decree  to  be  rendered.  Lou¬ 
isiana  v.  McAdoo,  234  U.  S.  627 ;  Transcontinental- 
Western  Air ,  Inc.,  v.  Farley,  71  F.  (2d)  288,  cer¬ 
tiorari  denied,  293  U.  S.  603;  Wells  v.  Roper,  246 
U.  S.  335.  If  the  interests  or  property  of  the 
United  States  will  be  substantially  affected  the  suit 
cannot  be  maintained  since  the  United  States  can¬ 
not  be  made  a  party  to  such  a  suit  without  its  con¬ 
sent,  International  Postal  Supply  Co.  v.  Bruce,  194 
U.  S.  601;  Stanley  v.  Schwalby,  162  U.  S.  255; 
United  States  ex  rel.  Goldberg  v.  Daniels,  231  U.  S. 
219;  Morrison  v.  Work,  266  U.  S.  481,  and  if  the 
suit  raises  questions  of  fact  or  law  upon  which  the 
United  States  would  have  to  be  heard,  it  must  fail. 
Louisiana  v.  Garfield,  211  U.  S.  70,  77. 

With  these  principles  in  mind  a  consideration  of 
appellants’  bill  leads  inevitably  to  the  conclusion 
that  this  suit  is  against  the  United  States  and  its 
property  and  therefore  is  not  within  the  jurisdic¬ 
tion  of  the  Court.  Indeed,  it  seems  hardly  neces¬ 
sary  to  go  back  of  appellants’  prayers  for  relief  in 
order  to  reach  that  conclusion. 

Appellants’  fourth  prayer  (R.  40)  is: 

That  upon  final  hearing  a  permanent  in¬ 
junction  be  granted  against  the  Honorable 
Henry  Morgenthau,  Secretary  of  the  Treas- 
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ury,  the  Honorable  Harold  L.  Ickes,  Secre¬ 
tary  of  the  Interior,  and  the  Honorable  Arno 
B.  Cammerer,  Director  of  the  National  Park 
Service,  enjoining  them  and  each  of  them 
permanently  and  perpetually  from  making 
use  of  either  said  sum  of  $6,750,000  men¬ 
tioned  in  said  Executive  Order  or  said  sum 
of  $2,250,000  paid  into  the  Treasury  by  the 
City  of  St.  Louis,  or  any  other  sum|  that 
might  be  used  by  the  last  named  defendants 
for  the  purpose  of  acquiring  the  aforesaid 
real  property  in  the  City  of  St.  Louis  or 
improving  the  same  as  directed  in!  said 
Executive  Order. 

Appellants  admit,  as  they  must,  that  both  funds 
which  they  seek  to  control  are  the  property  of  the 
United  States.  They  do  contend,  but  appellees  do 
not  concede,  that  the  fund  of  $2,250,000  is  im¬ 
pressed  with  a  trust  for  the  benefit  of  the  City  of 
St.  Louis,  and  they  do  contend,  but  appellees  do  not 
concede,  that  the  intended  use  of  that  fund  is  in 
violation  of  the  terms  of  the  trust.  But  appellants 
claim  no  personal  interest  in  the  fund  nor  any 
benefits  from  the  trust.  Nevertheless,  they  seek  to 
enjoin  the  proposed  use  of  the  fund  on  the  ground, 
inter  alia ,  that  the  proposed  use  violates  the  terms 
of  the  trust.  It  is  settled  beyond  question  that  even 
a  beneficiary  of  a  trust  fund  held  by  the  United 
States  cannot  maintain  a  suit  to  enjoin  its  use  in 
a  manner  which  he  alleges  violates  the  trust, 
damages  him  directly,  and  is  to  be  made  in;  pur- 


suance  of  a  statute  which  he  alleges  to  be  uncon¬ 
stitutional,  because  such  a  suit  is  one  against  the 
United  States.  Morrison  x.  TForfr,  266  U.  S.  481. 
A  fortiori  one  who  claims  no  interest  in  the  fund 
cannot  maintain  such  a  suit. 

This  Court  recently  followed  and  applied  the 
doctrine  of  Morrison  x.  Work,  supra ,  in  its  de¬ 
cision  in  Haskins  Bros.  v.  Morgenthau  et  ah,  — 
App.  D.  C.  -r,  64  W.  L.  R.  932  (decided  June  30, 
1936).  That  suit  was  brought  to  enjoin  the  dis¬ 
bursement  of  a  fund  set  aside  from  taxes  exacted 
from  the  appellant  under  a  statute  which  the  appel¬ 
lant  alleged  to  be  unconstitutional.  This  Court 
held  that  the  suit  was  against  the  United  States 
and,  regardless  of  its  merits,  it  could  not  be  main¬ 
tained. 

It  is  true  that  the  appellants  here  assert  that 
they  will  sustain  injuries  quite  different  from  those 
alleged  in  Morrison  x.  Work  and  Haskins  Bros. 
v.  Morgenthau  et  at.,  supra,  but  the  effect  of  the 
decree  is  the  same  and  the  effect  of  the  decree  is 
the  applicable  test.  Louisiana  x.  McAdoo,  supra, 
Transcontinental-Western  Air,  Inc.,  x.  Farley, 
supra. 

For  other  reasons  also  it  is  clear  that  this  is  a 
suit  against  the  United  States. 

Stripped  of  its  non-essentials,  this  suit  is  re¬ 
duced  to  one  to  restrain  the  acquisition  of  lands 
by  the  appellees  for  the  United  States  and  the  in¬ 
stitution  of  suits  by  the  appellees  in  the  name  of 
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the  United  States  for  the  condemnation  of  lands 
in  which  the  appellants  claim  various  interests  in 
severalty. 

In  In  re  Ayers,  123  U.  S.  443,  501-502,  the  Su¬ 
preme  Court  said : 

This  feature  will  be  found,  on  an  exami¬ 
nation,  to  characterize  every  case  where  per¬ 
sons  have  been  made  defendants  for  acts 

done  or  threatened  bv  them  as  officers  of  the 

*/ 

'  Government,  either  of  a  State  or  qf  the 
United  States,  where  the  objection  has  been 
interposed  that  the  State  was  the  real  de¬ 
fendant,  and  has  been  overruled,  j  The 
action  has  been  sustained  only  in  those  in¬ 
stances  where  the  act  complained  of^  con¬ 
sidered  apart  from  the  official  authority  al¬ 
leged  as  its  justification,  and  as  the  'personal 
act  of  the  individual  defendant,  constituted 
a  violation  of  a  right  for  which  the  plaintiff 
was  entitled  to  a  remedy  at  law  or  in  equity 
against  the  wrongdoer  in  his  individual 
character.  [Italics  ours.] 

That  feature  cannot  be  found  in  this  case. ! 

The  intended  action  of  the  appellees  herd,  con¬ 
sidered  apart  from  the  official  authority  alleged  as 
its  justification,  and  as  the  personal  act  of  the 
individual  defendants7’,  would  give  the  appellants 
no  basis  upon  which  they  could  obtain  any  relief 
either  at  law  or  in  equity.  The  acquisition  of 
property  by  Mr.  Ickes,  instead  of  Secretary  Ickes, 
would  not  constitute  a  violation  of  the  rights  of 
the  appellants,  nor  would  the  intent  of  Mr.  Ickes 
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to  remove  the  property  so  acquired  from  the  tax¬ 
ing  power  of  the  jurisdiction  in  which  it  happens 
to  be  situate  constitute  any  violation  of  the  rights 
of  the  appellants.  Clearly  Mr.  Ickes,  after  acquir¬ 
ing  land,  could  demolish  improvements  thereon 
worth  a  hundred  times  the  value  of  the  land  and 
thereby  cause  appellants  to  suffer  exactly  the  same 
kind  of  injury  as  that  of  which  they  complain  here, 
without  incurring  any  liability  to  the  appellants 
whatever.  Clearly  Mr.  Ickes  could  acquire  nine 
million  dollars7  worth  of  personal  property  now 
having  a  situs  for  taxation  purposes  in  the  City  of 
St.  Louis  and  remove  it  to  the  District  of  Columbia 
and  thereby  place  it  beyond  the  taxing  power  of  the 
State  of  Missouri  and  the  City  of  St.  Louis  and 
thus  cause  the  appellants  to  suffer  an  injury  identi¬ 
cal  in  character  and  extent  to  that  of  which  they 
complain  here  but  without  incurring  any  liability 
whatsoever  to  the  appellants  here.  The  reason  for 
this  is  clear.  Such  action  by  Mr.  Ickes  would  vio¬ 
late  no  right  of  appellants  although  clearly  it  would 
cause  them  to  sustain  the  injury  which  they  ask 
this  Court  to  enjoin. 

In  addition  it  mav  be  observed  that  it  is  not 
sufficient  that  the  act  of  which  complaint  is  made 
is  wrongful  and  the  complainant  sustains  injury 
thereby.  It  is  essential  that  the  complainant 
show  a  violation  of  his  rights  or  a  breach  of  a  duty 
owed  to  him.  Edward  Mines  Trustees  v.  United 
States,  263  U.  S.  143.  Appellants  have  not  shown 
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and  cannot  show  any  right  of  theirs  which  is 
threatened  with  invasion,  or  any  duty  owed  to 
them  which  is  threatened  with  a  breach. 

It  is  upon  this  ground  that  Crampton  v. ;  Za- 
briskie,  101  U.  S.  601,  is  distinguishable  from  the 
present  case.  In  that  case  the  injury  to  the  tax¬ 
payers  was  caused  by  the  city’s  breach  of  its  duty 
to  them.  The  relationship  of  the  city  to  its  tax¬ 
payers  is  analogous  to  that  of  a  private  corpora¬ 
tion  to  its  shareholders,  which  is  of  a  fiduciary 
character,  Pollock  v.  Farmers  Loan  and  Trust  Co., 
157  U.  S.  429;  and  the  right  of  the  taxpayer  to 
restrain  or  set  aside  acts  done  bv  the  citv  in  excess 
of  its  powers,  and  the  right  of  the  shareholder 
to  restrain  or  set  aside  ultra  vires  acts  of  the  pri¬ 
vate  corporation  are  founded  upon  the  duty  arising 
out  of  that  relationship.  The  existence  of  that 
duty  arising  out  of  the  relationship  between  the 
parties  to  the  suit  is  the  only  feature  upon  which 
cases  such  as  Crampton  v.  Zabriskie,  supra,  and 
Pollock  v.  Farmers  Loan  and  Trust  Co.,  sv^pra, 
can  be  distinguished  from  cases  such  as  New 
Orleans,  Mobile  <£  Texas  F.  F.  Co.  v.  Ellerman,  105 
U.  S.  166. 

The  fact  that  appellees  intend  to  bring  suit  for 
the  condemnation  of  land  in  which  appellants  claim 
some  right  or  title,  if  that  course  should  become 
necessary  or  advantageous,  does  not  alter  the  case. 
The  institution  and  prosecution  of  such  a  suit  or 
suits  will  not  invade  any  of  appellants’  rights. 
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That  is  but  a  manner  of  asserting  a  right  on  be¬ 
half  of  the  United  States.  The  manner  in  which 
that  right  is  asserted  is  an  action  at  law.  Kohl  v. 
United  States ,  91  U.  S.  367,  376.  It  is  well  settled 
that  to  maintain  a  suit  in  equity  to  enjoin  the  insti¬ 
tution  or  prosecution  of  actions  at  law  where  no 
other  basis  of  equity  jurisdiction  is  shown,  the 
plaintiff  in  equity  must  show  three  concurrent  ele¬ 
ments  to  establish  his  right  to  relief :  He  must  have 
been  in  possession  of  property ;  he  must  have  been 
disturbed  in  its  possession  by  repeated  actions  at 
law,  and  he  must  have  established  his  right  by  suc¬ 
cessive  judgments  in  his  favor.  Sharon  v.  Tucker , 
144  U.  S.  533,  542.  In  such  cases  the  right  of  the 
plaintiff  which  the  court  protects  is  not  a  right 
to  be  free  from  suits  at  law  which  have  no  merit. 
It  is  the  right  of  the  plaintiff  to  be  secure  in  his 
property  and  free  from  vexatious  litigation  which 
he  has  established  by  judgments  at  law  to  be  with¬ 
out  merit.  This  right  is  analogous  to  the  right  of 
all  persons  to  be  free  from  the  malicious  abuse  of 
the  processes  of  the  courts. 

This  rule  is  independent  of  and  distinguishable 
from  the  defence  that  a  plain,  adequate  and  com¬ 
plete  remedy  may  be  had  at  law.  That  doctrine 
affects  only  remedies  without  regard  to  rights. 
The  rule  stated  above  is  the  foundation  of  the 
right  which  the  remedy  protects.  The  distinction 
is  between  right  and  remedy. 

Even  if  we  admit  for  the  sake  of  argument  that 
the  appellees  here  are  without  authority  to  con- 
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demn  because  of  the  unconstitutionality  of  the 
statutes  upon  which  they  rely,  the  same  principle  * 

j 

applies.  It  is  not  inconsistent  with  the  principle 
enunciated  in  Ex  parte  Young,  209  IT.  S.  123,  and 
Philadelphia  Co.  v.  Stimson,  223  IT.  S.  605,  and 
other  cases  of  similar  character.  In  those  cases 

j 

the  Supreme  Court  pointed  out  that  injunctive  re¬ 
lief  against  the  institution  or  prosecution  of  civil 
or  criminal  proceedings  at  law  can  be  obtained  in 
some  instances,  but  in  those  instances  the  plaintiff 
must  be  able  to  show  that  the  threatened  conduct 
of  the  defendant  constitutes  an  unwarrantable  in¬ 
terference  with  rights  of  property  of  the  plaintiff. 
He  must  show  more  than  a  mere  threat  of  criminal 
prosecution.  In  re  Sawyer,  124  IT.  S.  200.  Thus 
in  Philadelphia  Co.  v.  Stimson,  223  IT.  S.  605,  619, 
621-622,  the  Supreme  Court  said:  “The  exemption 
of  the  United  States  from  suit  does  not  protect  its 
officers  from  personal  liability  to  persons  whose 
rights  of  property  they  have  wrongfully  invaded. 
And  in  case  of  an  injury  threatened  by  his  illegal 
action,  the  officer  cannot  claim  immunitv  from  in- 
junction  process.  *  *  *  Where  the  officer  is 

proceeding  under  an  unconstitutional  act,  its  in¬ 
validity  suffices  to  show  that  he  is  without  author¬ 
ity,  and  it  is  this  absence  of  lawful  power  and  his 
abuse  of  authority  in  imposing  or  enforcing  in  the 
name  of  the  State  unwarrantable  exactions  or  re¬ 
strictions,  to  the  irreparable  loss  of  the  plaintiff, 
which  is  the  basis  of  the  decree.  Ex  parte  Young, 

i 

209  U.  S.  p.  159.  And  a  similar  injury  may  be 


inflicted,  and  there  may  exist  ground  for  equitable 
relief,  when  an  officer,  insisting  that  he  has  the 
warrant  of  the  statute,  is  transcending  its  bounds, 
and  thus  unlawfully  assuming  to  exercise  the 
power  of  government  against  the  individual  owner, 
is  guilty  of  an  invasion  of  private  property  ” 
[Italics  ours.] 

In  Philadelphia  Company  v.  Stimson,  supra,  the 
plaintiff  showed  that  the  mere  threat  of  the  Secre¬ 
tary  of  War  to  cause  the  institution  of  criminal 

* 

proceedings,  v~as  sufficient  to  restrict  the  plaintiff 
in  the  free  use  of  enjoyment  of  its  property,  be¬ 
cause  of  the  extremely  heavy  fines  and  penalties 
to  wffiich  it  would  have  been  compelled  to  subject 
itself  in  order  to  test  its  rights  at  law.  The  Com¬ 
pany  had  the  choice  between  submitting  to  an 
allegedly  unlawful  restriction  upon  its  property 
rights  or  risking  fines  and  penalties  wffiolly  out  of 
proportion  to  the  value  of  the  property  right  re¬ 
stricted.  The  peril  involved  was  too  great  to  per¬ 
mit  the  making  of  the  test  at  law^  so  that  in  effect 
the  Secretary  of  War  as  an  individual  w~as  taking 
the  plaintiff’s  property  unless  statutory  wrarrant 
existed  for  his  threatened  action. 

It  was  on  that  very  principle  that  the  injunction 
questioned  in  Ex  parte  Young  wras  sustained. 
There,  Young,  the  Attorney  General  of  the  State 
of  Minnesota,  was  enforcing  a  State  statute  wffiich 
fixed  railroad  rights  at  a  level  alleged  to  be  con¬ 
fiscatory.  Since  the  right  of  the  railroad  Company 


25 


could  not  be  tested  at  law  without  subjecting  the 
company,  its  officers  and  its  agents  to  outrageous 
fines,  penalties,  forfeitures  and  imprisonment  the 
Court  held  that  the  effect  of  the  action  taken  by 
Young,  “stripped  of  his  official  or  representative 
character”  w’as  to  deprive  the  railroad  company 
of  its  property.  Thus  in  both  cases  the  Court  acted 
not  merely  to  enjoin  the  institution  or  prosecution 
of  suits,  or  the  enforcement  of  an  unconstitutional 
statute  but  to  protect  private  property  rights  of  the 
plaintiffs  against  invasion  by  the  defendants  who 
were  compelled  to  rely  upon  the  statutes  in  ques¬ 
tion  for  the  justification  of  acts  which  were  other¬ 
wise  violative  of  the  rights  of  the  plaintiffs. 

In  the  Stimson  case  the  statute  upon  which  the 
Secretary  of  War  relied  for  justification  of  his  acts 
was  sustained,  while  in  the  Young  case  the  statute 
upon  which  the  Young  relied  was  held  to  be  invalid, 

i 

but  in  both  cases  the  primary  object  of  the  relief 
sought  was  the  protection  of  the  property  rights  of 
the  plaintiffs  against  invasion  by  the  defendants  as 
individuals  and  injunctive  relief  against  the  insti¬ 
tution  of  actions  at  law  was  sought  and  granted 
merely  as  an  incident  to  the  protection  of  the  pri¬ 
mary  right  on  the  principle  that  where  equity  has 
jurisdiction  to  act  it  will  act  on  the  entire  contro¬ 
versy.  Cf.  Boise  Artesiam  Hot  and  Cold  Water 
Company  v.  Boise  City,  213  U.  S.  276;  In  re  Saw¬ 
yer,  124  U.  S.  200 ;  In  re  Ayers,  123  U.  S.  443.  In 
this  case  their  is  neither  threat  nor  peril  of  fines, 
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penalties,  forfeitures,  or  imprisonment  or  any 
other  danger  to  which  the  appellants  must  submit 
in  order  to  defend  their  rights  at  law.  “It  is  quite 
possible  that  in  cases  of  this  sort  the  validity  of  a 
law  may  be  more  conveniently  tested,  by  the  party 
denying  it,  by  a  bill  in  equity  than  by  an  action  at 
law;  but  considerations  of  that  character,  while 
they  may  explain,  do  not  justify,  resort  to  that 
mode  of  proceeding.”  Arkansas  Building  Asso¬ 
ciation  v.  Madden ,  175  IT.  S.  269,  274. 

It  may  be  conceded,  arguendo,  that  the  appel¬ 
lants  will  sustain  injury  because  of  the  intended 
acts  of  the  appellees,  but  such  injury  does  not 
result  from  the  invasion  of  any  right  of  appellants 
or  the  breach  of  any  duty  ow^ed  to  them.  It  may 
be  conceded,  arguendo,  that  the  statutory  authority 
upon  which  appellees  rely  is  unconstitutional,  but 
their  intended  action  requires  no  statutory  author¬ 
ity.  These  propositions  may  be  demonstrated 
more  clearly  by  viewing  the  case  as  though  the 
acts  of  appellees  were  accomplished  instead  of 
threatened.  If  their  accomplishment  violated  any 
right  of  appellants,  or  breached  any  duty  owed 
them  and  caused  injury  to  them,  they  could  recover 
from  the  appellees  in  a  tort  action.  But  no  one 
will  seriously  contend  that  these  appellants  would 
be  entitled  to  recover  damages  in  a  tort  action 
against  the  appellees  if  the  land  had  already  been 
acquired.  But  in  every  suit  brought  by  private 
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parties  1  against  government  officers  for  acts  done 
or  threatened  in  their  official  capacities  in  which 
the  contention  that  the  suit  was  in  fact  against  the 
government  for  which  the  officer  purported  to 
act,  was  overruled  by  the  Supreme  Court,  it  will 
be  found  that  the  officer  sued  would  have  been 

liable  in  tort  if  his  actions  had  been  those  of  an 
individual. 

The  Supreme  Court  has  often  explained  its 
holdings  on  that  very  ground.  Thus,  in  In  re 
Ayers ,  123  U.  S.  443,  500,  the  Supreme  Court  ex¬ 
plained  its  ruling  in  the  famous  case  of  Osborn  v. 
Bank  of  the  Uited  States ,  9  Wheat.  738 : 


But  the  very  ground  on  which  it  was  ad¬ 
judged  not  to  be  a  suit  against  the  State, 
and  not  to  be  one  in  which  the  State  was  a 

.  i 

necessary  party,  was  that  the  defendants 
personally  and  individually  were  wrong¬ 
doers,  against  whom  the  complainants  had 
a  clear  right  of  action  for  the  recovery  of 


1  Such  suits  are  distinguishable  from  those  brought  by 
a  sovereign  to  protect  its  quasi-sovereign  rights,  such  as 
Colorado  v.  Toll ,  268  U.  S.  228.  In  those  cases  the  invasion 
or  usurpation  of  the  quasi-sovereign  rights  of  the  sovereign 
by  the  defendant  is  sufficient  to  afford  a  basis  for  equity 
jurisdiction.  Missouri  v.  Holland ,  252  U.  S.  416,  431.  But 
the  complaining  sovereign  must  also  show  injury  to  itself  as 
a  direct  consequence  thereof  or  its  right  to  compel  submission 
to  the  power  which  it  asserts  in  the  suit  before  the  defend¬ 
ant’s  authority  is  open  to  question.  Florida  v.  Mellon,  27 3 
U.  S.  12 ;  cf.  Northern  Pacific  Railroad  Co .  v.  North  Dakota , 
250  U.  S.  135 ;  In  re  Debs ,  158  U.  S.  564. 


the  property  taken,  or  its  value,  and  that 
therefore  it  was  a  ease  in  which  no  other 
parties  were  necessary.  The  right  asserted 
and  the  relief  asked  were  against  the  de¬ 
fendants  as  individuals.  They  sought  to 
protect  themselves  against  personal  liability 
by  their  official  character  as  representatives 
of  the  State.  This  they  were  not  permitted 
to  do,  because  the  authority  under  which 
they  professed  to  act  was  void. 

In  the  same  case,  at  page  501,  the  leading  case 
of  United  States  v.  Lee,  106  U.  S.  196,  is  explained 
in  similar  fashion  in  these  words : 

In  that  case  the  plaintiffs  had  been  wrong¬ 
fully  dispossessed  of  their  real  estate  by  de¬ 
fendants,  claiming  to  act  under  the  author¬ 
ity  of  the  United  States.  That  authority 
could  exist  only  as  it  was  conferred  by  law, 
and  as  they  were  unable  to  show  any  lawful 
authority  under  the  United  States,  it  was 
held  that  there  was  nothing  to  prevent  the 
judgment  of  the  Court  against  them  as  in¬ 
dividuals,  for  their  individual  wrong  and 
trespass. 

In  Ex  Parte  Young,  209  U.  S.  123, 151,  the  Vir¬ 
ginia  Coupon  Cases  ( sub  nomine  Poindexter  v. 
Greenhoiv )  114  U.  S.  270,  were  explained  with  the 
statement  that — 

It  was  adjudged  that  a  suit  against  a  tax  col¬ 
lector  who  had  refused  coupons  in  payment 
of  taxes,  and,  under  color  of  a  void  law,  was 
about  to  seize  and  sell  the  property  of  a  tax¬ 
payer  for  non-payment  of  his  taxes,  was  a 
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suit  against  him  personally  as  a  wrongdoer 
and  not  against  the  State. 

The  decision  in  Ex  Parte  Young ,  209  IT.  S.  123, 
is  founded  upon  the  same  principle.  Had  Young 
succeeded  in  accomplishing  his  intended  prosecu¬ 
tion  he  would  have  been  guilty  of  false  imprison¬ 
ment,  because  the  statute  upon  which  he  relied  for 
the  justification  of  his  action  was  void.  Kilbourn 
v.  Thompson ,  103  U.  S.  168. 

Philadelphia  Co.  v.  Stimson,  223  U.  S.  605,  was 
decided  on  the  same  basis.  There,  Stimson  would 
have  been  guilty  of  false  imprisonment  if  he  had 
carried  out  the  prosecutions  which  he  threatened 
but  failed  to  justify  those  prosecutions  by  valid 
statutory  authority. 

The  vital  principle  in  all  such  cases  is  that 
the  defendants,  though  professing  to  act  as 
officers  of  the  State,  are  threatening  a  viola¬ 
tion  of  the  personal  or  property  rights  of 
the  complainant  for  which  they  are  person¬ 
ally  and  individually  liable.  In  re  Ayers , 
123  U.  S.  443,  500.  [Italics  ours.] 

The  distinction  between  such  cases  and  suits 
against  a  sovereign  rests  upon  the  difference  be¬ 
tween  the  right  of  the  sovereign  to  do  the  act  itself 
and  the  power  of  the  sovereign  to  justify  the  act  of 
another.  Where  the  right  of  the  sovereign  to  do 
an  act  is  questioned  directly,  the  sovereign  is  an 
indispensable  party  and  since  it  has  the  right  to  be 
heard  in  defense  of  its  rights,  Louisiana  v.  Garfield , 
211  U.  S.  70,  77,  the  suit  is  in  effect  against  the 
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sovereign.  Wells  v.  Roper ,  246  U.  S.  335.  Where 
only  the  power  to  justify  the  act  is  questioned  and 
the  property  of  the  sovereign  is  not  involved,  the 
suit  is  not  against  the  sovereign.  This  proposition 
is  tersely  stated  by  the  Supreme  Court  in  its  opinion 
in  Massachusetts  v.  Mellon ,  262  U.  S.  447,  488. 
The  Court  said : 

We  have  no  power  per  se  to  review  and 
annul  acts  of  Congress  on  the  ground  that 
they  are  unconstitutional.  That  question 
may  be  considered  only  when  the  justifica¬ 
tion  for  some  direct  injury  suffered  or  threat¬ 
ened,  presenting  a  justiciable  issue,  is  made 
to  rest  upon  such  an  act.  Then  the  power 
exercised  is  that  of  ascertaining  and  declar¬ 
ing  the  law  applicable  to  the  controversy.  It 
amounts  to  little  more  than  the  negative 
power  to  disregard  an  unconstitutional  en¬ 
actment,  which  otherwise  would  stand  in  the 
way  of  the  enforcement  of  a  legal  right . 
£  Italics  ours.l 

The  logic  of  that  statement  of  the  Court  is  com¬ 
pelling  for  the  judicial  power  extends  only  to  cases 
and  controversies. 

By  cases  and  controversies  are  intended 
the  claims  of  litigants  brought  before  courts 
for  determination  by  such  regular  proceed¬ 
ings  as  are  established  by  law  or  custom  for 
the  protection  or  enforcement  of  rights,  or 
the  prevention,  redress,  or  punishment  of 
wrongs.  Whenever  the  claim  of  a  party 
under  the  Constitution,  laws,  or  treaties  of 
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the  United  States  takes  such  a  form  that 
the  judicial  power  is  capable  of  acting  hpon 
it,  then  it  has  become  a  case.  The  term 
implies  the  existence  of  present  or  possible 
adverse  parties  whose  contentions  are  sub¬ 
mitted  to  the  Court  for  adjudication. 
Muskrat  v.  United  States ,  219  U.  S.  346,;  357. 

Until  the  complaining  party  establishes  a  right 
which  is  threatened  with  invasion  by  the  defend- 

i 

ant  to  the  damage  of  the  complainant  there  is  no 
ease  or  controversy  and  the  question  of  the  validity 
of  the  statute  under  which  the  defendant  purports 
to  act  is  academic  and  moot. 


In  this  case  the  appellants  assert  in  effect  that 
the  United  States  is  breaching  a  duty  which  it  owes 
them  and  the  controversy  is  with  the  United  States 


and  not  the  appellees.  The  only  wrongs  asserted 


are  that  the  Tenth  Amendment  is  being  violated 
and  the  powers  of  Congress  abused  and  exceeded. 


The  Tenth  Amendment  imposes  restrictions  upon 
the  rights  and  powers  of  the  United  States  and  not 
upon  those  of  the  appellees  as  individuals.  The  in¬ 
hibitions  of  that  Amendment  may  deprive  the 


United  States  of  the  power  to  justify  the  acts  of 
the  appellees  but  until  the  necessity  for  justifi¬ 
cation  appears  the  validity  of  the  attempted  justi¬ 
fication  is  not  called  into  question.  If  appellants 
wish  redress  against  a  wrong  by  the  United  States 
their  suit  must  be  against  the  United  States,  and 
consequently  it  must  fail  because  the  United  States 
has  not  consented  to  be  sued.  If  the  suit  is  limited 


32 


to  one  against  the  appellees  it  fails  to  present  a 
justiciable  controversy  since  the  appellants  have 
shown  neither  a  right  of  theirs  to  be  protected  or 
enforced  nor  a  wrong  by  the  appellees  to  be 
prevented  or  redressed. 

The  fallacy  in  appellants’  contentions  lies  first 
in  their  failure  to  distinguish  between  the  violation 
of  a  right  or  the  breach  of  a  duty  which  causes  in¬ 
jury  and  an  injury  which  occurs  without  any  viola¬ 
tion  of  a  right  or  breach  of  a  duty;  secondly,  in 
failing  to  distinguish  between  an  act  which  is 
wrongful  unless  justified  by  valid  statutory 
authority  and  an  act  which  is  not  wrongful  and 
needs  no  justification  and  consequently  does  not  be¬ 
come  wrongful  because  of  the  invalidity  of  a 
statute  which  purports  to  justify  it ;  and,  thirdly,  in 
their  failure  to  distinguish  between  a  wrong  with 
contemporaneous  injury  and  a  wrong  with  result¬ 
ing  injury.  They  have  been  led  into  this  fallacy 
by  two  common  errors.  They  have  seized  upon  a 
sentence  in  the  opinion  of  the  Supreme  Court  in 
Frothingham  v.  Mellon ,  262  U.  S.  447,  488,  and 
isolated  it  from  the  context  of  the  opinion.  They 
have  then  inverted  the  sentence  and  accepted  the 
resulting  proposition  as  true.  In  their  brief  (p. 
27)  in  referring  to  that  case,  they  say — 

There  the  Court  said  that  unconstitutional 
expenditure  of  Federal  funds  may  be  ques¬ 
tioned  by  a  party  “*  *  *  able  to  show 

not  only  that  the  statute  is  invalid  but  that 
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he  has  sustained  or  is  immediately  in 
danger  of  sustaining  some  direct  injury  as  a 
result  of  its  enforcement,  and  not  merely 
that  he  suffers  in  some  indirect  way  in  com¬ 
mon  with  people  generally.” 

Instead,  the  Court  said — 

j 

The  party  who  invokes  the  power  must  be 
able  to  show  not  only  that  the  statute  is  in¬ 
valid  but  that  he  has  sustained  or  is  im¬ 
mediately  in  danger  of  sustaining  some 
direct  injury  as  a  result  of  its  enforcement, 
and  not  merely  that  he  suffers  in  some  in¬ 
direct  way  in  common  with  people  generally. 
If  a  case  for  preventive  relief  be  presented 
the  court  enjoins,  in  effect,  not  the  execution 
of  the  statute  but  the  acts  of  the  official,  the 
statute  notwithstanding.  j 

In  effect  the  Court  said  that  one  cannot  make 
bricks  without  straw,  and  the  appellants  conclude 
therefrom  that  if  thev  have  straw  thev  can  make 

V  •/ 

I 

bricks.  But  both  the  form  of  the  Court ’s  statement 
and  the  context  of  the  opinion  show  that  the  Court 
did  not  intend  by  judicial  pronouncement  to  dis¬ 
pense  with  the  necessity  for  clay. 

Every  case  against  a  Government  officer  to  en¬ 
join  action  threatened  by  him  under  color  of  au- 
thoritv  of  his  office,  in  which  the  defense  that  the 
suit  was  against  the  Government  was  raised  but 
overruled  by  the  Supreme  Court,  will  come  within 
one  of  the  following  classes :  j 
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1.  Those  involving  threatened  trespasses  or  simi¬ 
lar  torts  of  the  defendants  as  by  the  seizure,  dis¬ 
traint  or  stoppage  of  goods  or  the  invasion  or  con¬ 
fiscation  of  lands." 

2.  Those  involving  the  threatened  casting  of  a 
cloud  upon  or  the  slandering  of  the  title  to  prop¬ 
erty  of  the  plaintiff  by  administrative  action.3 

3.  Those  involving  the  invasion  of  a  right  specifi¬ 
cally  created  and  bestowed  upon  the  complainant 
by  statute.4 

4.  Those  brought  by  a  State  to  prevent  action  by 
the  defendant  which  derogates  from  the  quasi¬ 
sovereign  authority  of  the  State.5 

But  this  suit  cannot  be  brought  within  any  of 
those  classes,  i  It  is  simply  an  attempt  to  enjoin 
the  United  States  from  using  its  money  as  it  sees 
fit  and  from  acquiring  land  which  it  desires.  It  is 
an  excellent  example  of  that  class  of  cases  in  which 
the  sovereign,  while  not  a  party  of  record,  is  the 
real  and  only  party  in  interest. 

This  suit  presents  no  justiciable  case  or  controversy 

Even  if  all  indispensable  parties  to  this  suit  were 
before  the  Court  and  subject  to  its  jurisdiction,  this 

2  E.  g.  Waite  v.  Macy ,  246  U.  S.  606;  Hammer  v.  Dagen- 
hart ,  247  U.  S.  251 ;  Ex  Parte  Young ,  209  U.  S.  123 ;  Phila¬ 
delphia  Company  v.  Stimsom  223  U.  S.  605;  United  States 
v.  Lee ,  106  U.  S.  196. 

3  E.  g.  Lane  v.  W atts ,  234  U.  S.  525. 

*  E.  g.  American  School  of  Magnetic  Healing  v.  Mc- 
Annulty ,  187  U.  S.  206. 

5  E.  g.  Colorado  v.  Toll ,  268  U.  S.  228. 
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suit  would  present  no  case  or  controversy  within 
the  judicial  power. 

By  cases  and  controversies  are  intended  the 
claims  of  litigants  brought  before  the  courts 
for  determination  by  such  legal  proceedings 
as  are  established  by  law  or  custom  for  the 
protection  or  enforcement  of  rights,  or  the 
prevention,  redress,  or  punishment  '  of 
wrongs.  Whenever  the  claim  of  a  party 
under  the  Constitution,  laws,  or  treaties  of 
the  United  States  takes  such  a  form  that  the 
judicial  power  is  capable  of  acting  upon  it, 
then  it  has  become  a  case.  The  term  implies 
the  existence  of  present  or  possible  adverse 
parties  whose  contentions  are  submitted  to 
the  court  for  adjudication.  Muskrat  v. 
United  States,  219  U.  S.  346,  357. 

! 

But  what  right  of  the  appellants  is  there  to  be 
protected  or  enforced  or  what  wrong  to  them  is 


there  to  be  redressed  ? 

It  has  been  shown  that  as  between  the  nominal 
parties  there  is  none  and  it  is  also  true  that  as  be¬ 
tween  the  appellants  and  the  real  parties  there  is 


none. 

Even  if  we  accept  appellants’  contentions  that 

i 

the  United  States  is  exceeding  its  authority  to  act 
and  that  appellants  will  sustain  injury,  still  no  jus¬ 
ticiable  controversy  is  presented.  The  only  ques¬ 
tion  which  is  raised  is  exactly  similar  to  that 
raised  in  New  Orleans,  Mobile  &  Texas  Railroad 
Company  v.  Ellerman,  105  U.  S.  166.  In  that  case 
Ellerman  operated  certain  public  wharves  and  re- 
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ceived  fees  for  wharfage.  The  railroad  company 
was  the  rightful  occupant  of  neighboring  riparian 
land  and  constructed  a  wharf  thereon,  which  it 
permitted  the  public  to  use  upon  the  payment  of 
wharfage  fees.  The  construction  and  operation  of 
the  wharf  by  the  railroad  company  was  clearly  in 
excess  of  its  lawful  powers.  Ellerman  sought  to 
enjoin  the  operation  of  this  competing  wharf  on 
the  grounds  that  its  operation  was  beyond  the  law¬ 
ful  power  of  the  railroad  company  and  caused  him 
financial  injury.  In  disposing  of  the  case,  the 
Supreme  Court  said: 

The  sole  remaining  question,  then,  is 
whether  Ellerman,  as  assignee  of  the  city, 
has  any  legal  interest  which  entitles  him  to 
enjoin  the  company  from  using  its  wharf  as 
a  public  wharf  beyond  the  limits  of  such  use, 
as  defined  bv  that  construction  of  the  Joint 
Resolution.  If  he  has  such  interest  it  can 
only  consist  in  preventing  competition  with 
himself  as  a  wharfinger,  which  such  more 
extensive  use  of  the  railroad  property  would 
create.  And  if  the  right  to  assert  it  exists, 
it  must  rest,  not  upon  the  claim  that  the 
premises  are  thus  used  for  purposes  to 
which  they  might  not  be  lawfully  devoted  if 
owned  and  used  by  a  natural  person,  but  on 
the  allegation  merely  that  such  use  is  be¬ 
yond  the  corporate  powers  of  the  company. 
But  if  the  competition  in  itself,  however  in¬ 
jurious,  is  not  a  wrong  of  which  he  could 
complain  against  a  natural  person ,  being  the 
riparian  proprietor,  how  does  it  become  so 
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merely  because  the  author  if  it  is  a  corpora¬ 
tion  acting  ultra  vires  f  The  damage  is  at¬ 
tributable  to  the  competition,  and  to  that 
alone.  But  the  competition  is  not  illegal. 
It  is  not  unlawful  for  anyone  to  compete 
with  the  company,  although  the  latter  may 
not  be  authorized  to  engage  in  the  same 
business.  The  legal  interest  which  qualifies 
a  complainant  other  than  the  State  itself  to 
sue,  in  such  a  case,  is  a  pecuniary  interest  in 
preventing  the  defendant  from  doing  an  act 
where  the  injury  alleged  flows  from  its  qual¬ 
ity  and  character  as  a  breach  of  some  legal 
or  equitable  duty.  *  *  *  In  these  ques¬ 

tions  the  appellant  has  no  interest;  and 
he  cannot  raise  them  in  order,  under;  that 
cover,  to  create  and  protect  a  monopoly 
which  the  law  does  not  give  him.  The  only 
injury  of  which  he  can  be  heard  in  a  judicial 
tribunal  to  complain  is  the  invasion  of  some 
legal  or  equitable  right.  If  he  asserts  that 
the  competition  of  the  railroad  company 
damages  him ,  the  answer  is  that  it  does  not 
abridge  or  impair  any  such  right .  If  lie  al¬ 
leges  that  the  railroad  company  is  acting  be¬ 
yond  the  warrant  of  the  law,  the  answer  is 
that  a  violation  of  its  charter  does  not  qf  it¬ 
self  injuriously  affect  any  of  his  rights . 
The  company  is  not  shown  to  owe  him  any 
duty  which  it  has  not  performed.  [Italics 
ours.] 

If  the  appellants  here  assert  that  the  acquisition 

j 

of  land  injures  them,  the  answer  is  that  it  does 

not  abridge  or  impair  any  right.  If  they  assert 


i 


38 


that  the  United  States  is  acting  beyond  the  war¬ 
rant  of  the  law,  the  answer  is  that  a  violation  of 
its  charter  (the  Constitution)  does  not  of  itself 
injuriously  affect  any  of  their  rights.  Massa¬ 
chusetts  v.  Mellon,  262  U.  S.  447;  Edward  Hines, 
Trustees,  v.  United  States,  263  U.  S.  143. 

By  comparison  that  ruling  of  the  Court  may  be 

understood  more  clearly.  It  is  too  well  settled  to 

* 

require  citation  of  authority  that  a  corporation  is 
liable  for  its  torts  to  the  same  extent  and  for  the 
same  reasons  as  an  individual  is  liable  for  his 
torts.  It  is  equally  well  settled  that  in  a  toil  action 
against  a  corporation  the  fact  that  the  tort  arises 
out  of  an  ultra  vires  act  is  neither  a  weapon  in  the 
hands  of  plaintiff  nor  a  defense  for  the  corpora¬ 
tion.  The  ultra  vires  character  of  the  act  has  no 
bearing  whatsoever  upon  the  case.  There  are  only 
two  general  classes  of  cases  in  which  the  character 
of  the  act  of  the  corporation  as  being  ultra  vires 
may  be  questioned,  first,  in  a  direct  proceeding  by 
the  state  from  which  the  corporation  derives  its 
existence,  and  second,  in  suits  by  persons  in 
privity  with  the  corporation.  Obviously  this  suit 
does  not  fall  within  the  first  class  and  there  is  not 
and  cannot  be  any  claim  of  privity  between  the 
appellants  and  the  United  States. 

Appellant’s  prayer  for  a  declaratory  judgment 
does  not  change  the  ease.  The  declaratory  judg¬ 
ment  act  does  not  dispense  with  the  requirement 
that  there  be  an  actual  case  or  controversy  before 
the  Court  can  act.  It  does  not  give  the  Court 


authority  to  decide  academic  questions,  since  the 
judicial  power  of  the  Federal  Courts  is  defined  by 
the  Constitution  and  cannot  be  extended  by  act 
of  Congress,  Marbury  v.  Madison,  1  C ranch,  137 ; 
Muskrat  v.  United 1  States,  219  U.  S.  346,  and  since 
the  statute  which  appellants  invoke  is  a  general 
act  applicable  alike  to  all  Federal  Courts  it  cannot 
be  given  any  peculiar  significance  or  application 
to  the  courts  of  the  District  of  Columbia. 

The  Court  is  without  jurisdiction  to  proceed  in  the  ab¬ 
sence  of  the  City  of  St.  Louis 

Appellants  contend  that  the  City  of  St.  Louis 
has  an  interest  in  the  fund  of  $2,250,000  which  it 
contributed  to  the  United  States  and  which  the 
appellees  intend  to  use  for  the  acquisition  of  the 
land  in  question  here.  Appellants  assert  that  the 
interest  of  the  Citv  of  St.  Louis  is  that  of  a  cestui 
que  trust ent  and  that  the  intended  action  of  the 
appellees  will  violate  the  trust  and  on  that  basis 
appellants  ask  this  Court  to  control  the  use  of  the 
fund.  Appellants  also  contend  that  the  City  of 
St.  Louis  had  no  power  to  contribute  the  money 
in  question  to  the  United  States  and  that  conse¬ 
quently  the  United  States  has  no  right  to  use  it. 

It  should  be  obvious  that  in  any  suit  in  which 
the  use  or  disposition  of  the  subject-mattet  of  a 

i 

trust  is  to  be  controlled  or  prevented,  the  trustee 
and  the  cestui  que  trustent  would  be  indispensable 
parties,  but  in  this  case  appellants  have  not  joined 
either  the  United  States,  which  is  the  trustee,  or 
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the  City  of  St.  Louis,  which  is  the  cestui  que 
trustent. 

In  order  to  sustain  the  contentions  of  the  appel¬ 
lants  it  will  be  necessary  for  this  Court  to  deter- 
mine  the  rights  and  powers  of  the  City  of  St.  Louis 
and  to  affect  directly  property  in  which  the  appel¬ 
lants  allege  the  City  has  an  interest.  In  these  cir- 
cumstances  the  case  of  Northern  Indiana  Railroad 
Company  y.  Michigan  Central  Railroad  Company , 
15  How.  233,  is  controlling  since  it  is  evident  that 
injustice  must  result  from  the  granting  of  the  re¬ 
lief  sought.  It  is  an  established  rule  that  when 
the  rights  of  parties  not  before  the  court  must  be 
affected  by  the  granting  of  the  relief  sought,  equity 
cannot-  act,  California  v.  Southern  Pacific  Com¬ 
pany 157  IT.  Si.  229;  Minnesota  v.  Northern  Secur¬ 
ities  Company ,  184  IT.  S.  199;  Texas  v.  Interstate 
Commerce  Commission ,  et  ah ,  258  IT.  S.  158. 

It  seems  impossible  to  distinguish  this  case  from 
Roberts  v.  Brad  field,  12  App.  D.  C.  453,  where  it 
was  held  by  this  Court  that  a  bill  to  enjoin  the 
Treasurer  of  the  United  States  from  payment  of 
money  on  a  contract  made  for  the  District  of  Co¬ 
lumbia  by  its  Commissioners,  which  the  plaintiff 
charged  the  District  of  Columbia  had  no  power  to 
make,  could  not  be  maintained  because  the  Com¬ 
missioners  and  the  other  contracting  party  were 
indispensable  parties  to  the  suit. 

The  fact  that  the  City  of  St.  Louis  cannot  be 
served  with  process  in  this  jurisdiction  does  not 


i 


i 

4 


b 


i 


41 


dispense  with  the  necessity  that  it  be  brought  be¬ 
fore  the  Court  before  the  relief  sought  can  be 
granted,  Brady  v.  Work,  263  U.  S.  435.  ; 

Appellants  ’  own  brief  supplies  one  of  the  most 
forceful  arguments  that  can  be  advanced  in  sup¬ 
port  of  this  proposition.  At  page  38  of  their  brief 
they  say  in  substance  that  if  the  relief  which  they 
seek  should  be  granted,  the  City  of  St.  Louis  can 
recover  the  money  paid  to  the  United  States  by  a 
suit  in  the  Court  of  Claims.  Clearly  a  court  of 
equity  ought  not  to  act  when  its  decree  would 
practically  compel  other  litigation,  and  that  state¬ 
ment  is  doubly  true  when  the  litigation  which  the 
decree  would  compel  would  have  to  be  carried  on 
by  parties  not  involved  in  the  suit  in  which  the 

i 

decree  was  rendered. 

THE  CASE  ON  ITS  MERITS 
Question  presented 

Since  this  is  an  appeal  from  the  denial  of  an  in¬ 
junction  pendente  lite,  the  only  question  presented, 
other  than  that  of  jurisdiction,  is  whether  the  trial 
court  abused  its  discretion  in  denying  appellants’ 
application  for  a  preliminary  injunction. 

On  the  findings  of  fact  made  by  the  court  below  the  action  of  the 

court  was  clearly  correct 

In  denying  appellants’  application  for  a  pre¬ 
liminary  injunction  the  Trial  Court  entered  its 
findings  of  fact  and  its  conclusions  of  law  under 
Federal  Equity  Rule  70%.  Those  findings  of  fact 
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are  binding  on  this  court  in  the  consideration  of 
the  appeal.  Copper  C o.  v.  Realty  C o.,  240  U.  S.  12 ; 
Lawson  v.  Mining  Co.,  207  U.  S.  1,  12;  Rhoderick 
v.  Swartz  ell,  62  App.  D.  C.  180;  Snow  v.  Snow,  50 
App.  D.  C.  242;  Ellison  v.  S plain,  49  App.  D.  C.  99, 
101;  Case.x.  MarcJiand,  154  IT.  S.  642. 

The  only  bases  of  this  suit  are  the  allegations  of 
appellants  that  appellees  have  threatened  and  are 
about  to  seize  the  lands  claimed  by  the  appellants 
under  the  purported  authority  of  Sec.  305  of  the 
Act  of  July  21, 1932,  c.  520  (47  Stat,  722),  by  which 
appellants  would  be  deprived  of  the  possession  of 
the  real  estate  which  they  claim  to  own  without 
having  an  opportunity  to  obtain  a  judicial  deter¬ 
mination  of  the  power  of  the  defendants  (appel¬ 
lees)  to  take  the  land  for  the  United  States  (R.  27), 
and  secondly,  their  fear  that  as  a  result  of  the 
intended  acts  of  the  appellees  the  appellants  and 
their  property  will  be  subjected  to  general  taxation 
by  the  City  of  St.  Louis,  for  its  municipal  purposes, 
at  a  rate  higher  than  that  which  appellants  now 
pay  (R.  29-30). 

The  court  below  found  as  a  fact 

that  neither  the  defendants  (appellees), 
nor  any  of  them,  are  threatening  or  intend 
to  seize  the  said  lands  of  the  plaintiffs  (ap¬ 
pellants)  or  interfere  in  any  way  with  the 
use,  occupancy,  enjoyment,  title,  or  posses¬ 
sion  of  the  said  lands  by  the  plaintiffs  by 
the  use  of  declarations  of  taking  or  other¬ 
wise  unless  and  until  a  court  of  competent 
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jurisdiction  has  entered  a  judgment  holding 
said  lands  to  be  lawfully  taken  and  con¬ 
demned  for  the  United  States,  the  time  for 
appeal  therefrom  has  expired  or  the  remedy 
by  appeal  has  been  exhausted,  and  the 
amount  of  such  judgment  has  been  paid  into 
said  court  or  to  the  parties  entitled  there¬ 
to  (Findings  No.  9,  R.  144-145). 

The  appellees  hereby  assure  this  court  that  they 
have  not  threatened  and  do  not  intend  to  act  in  any 
way  which  will  affect  the  appellants  except  as  stated 
in  that  finding  of  the  court  below. 

The  court  below  also  found  as  a  fact, 

that  there  is  no  reasonable  basis  for  plain¬ 
tiffs  (appellants)  to  fear  any  increase  in  the 
rates  of  taxation  described  in  the  bill  of 
complaint  by  virtue  of  the  intended  acts  of 
the  defendants  (appellees)  carried  out,  dur¬ 
ing  the  pendency  of  this  suit  (Finding  No. 
10,  R.  145).  ! 

There  is  not  a  scintilla  of  evidence  in  the  record 
to  sustain  any  contrary  findings  and  on  those  :  which 
were  made  the  court  below  could  not  have  granted  a 
preliminary  injunction — and  its  ruling  should  be 
affirmed. 

On  the  facts  shown  and  established  by  the  whole  record,  the  judg¬ 
ment  of  the  court  below  should  be  affirmed 

j 

In  their  bill,  appellants  allege  that  they  will  sus¬ 
tain  various  injuries,  all  of  which  flow  from  two 
sources:  First,  the  seizure  of  some  of  their  lands 
without  any  opportunity  for  the  appellants  to  be 
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heard;  and  secondly,  by  having  their  other  prop¬ 
erty  subjected  to  general  taxation  by  the  City  of 
St.  Louis,  for  its  municipal  purposes,  at  a  rate 
higher  than  that  now  imposed. 

Any  substance  which  the  first  claim  of  injury 
might  have  had  was  completely  dissipated  by  the 
appellees’  flat  denials  that  they  had  threatened  to 
act  or  that  they  intend  to  act  as  alleged  in  the  bill 
of  complaint. 

In  their  brief  (pp.  41-45),  appellants  attempt 
to  broaden  the  allegations  of  their  bill  of  complaint 
in  this  respect  and  to  shift  the  burden  of  proof  onto 
the  appellees  by  the  ingenuous  statement  that  the 
allegations  in  the  returns  of  the  appellees  as  to  their 
own  intentions  “are  a  conclusion  and  no  more” 
(Appellants’  brief,  p.  42). 

The  appellants  also  find  fault  with  the  returns 
of  the  appellees  because  the  appellees  did  not  state 
that  they  would  condemn  the  lands  of  the  appel¬ 
lants.  Of  course  no  such  statement  could  be  made 
in  the  return  because  it  has  not  been  made  to 
appear  that  condemnation  will  ever  become  neces¬ 
sary  or  desirable.  The  returns  state  that  appellees 
do  not  know  whether  appellants  own  what  they 
claim.  Obviously,  the  appellees  cannot  bind  them¬ 
selves  to  bring  condemnation  proceedings  against 
the  appellants  when  investigation  may  disclose  that 
they  have  no  interest  to  be  condemned.  If  we 
concede,  arguendo,  that  some  of  the  appellants  do 
own  interests  in  the  land  to  be  acquired  and  accept 
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as  true  appellants’  statement  in  their  brief  that 

thev  “*  *  *  are  business  men  who  have  no 

* 

academic  interest  in  questions  of  law  *  *|  *” 
(Appellants’  brief,  p.  31),  it  is  entirely  reasonable 
to  believe  that  the  price  which  the  United  States 
will  offer  for  the  interests  which  the  several  ap¬ 
pellants  claim  will  be  sufficiently  large  to  induce 
at  least  some  of  the  appellants  to  sell  their  interests 
without  further  objection,  thereby  obviating  any 
necessitv  for  condemnation  in  those  instances. 

In  their  brief  (p.  42),  appellants  charge  that  the 
appellees  have  failed  to  show  “that  under  the  Mis¬ 
souri  practice,  as  provided  by  Sec.  258,  Title  40, 

i 

U.  S.  C.  (25  Stat.  357),  appellants  could  have  the 
opportunity  to  contest  the  power  to  condemn  their 
interests  in  their  property.’'  While  such  a  show¬ 
ing  could  have  been  made,  it  was  not  necessary 
since  the  matter  is  within  the  judicial  knowledge 
of  the  Court  and  for  the  additional  conclusive  rea¬ 
son  that  all  the  appellees  were  required  to  do  was 
meet  the  allegations  of  the  bill  of  complaint,  which 
they  did  by  flatly  denying  the  pertinent  allegations 
of  the  bill  (R.  84).  j 

Appellants  have  mistaken  the  purpose  of  the 
statement  made  by  appellees  Ickes  and  Cammerer 
in  their  return  to  the  rule  to  show  cause  (R^  84), 
that —  j 

defendants  (appellees)  deny  that  the  plain¬ 
tiffs  (appellants),  or  any  of  them,  will  be 
deprived  by  the  defendants,  or  any  of  them, 
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of  their  interest  in  fee,  or  any  other  interest 
in  real  estate  in  the  area  intended  to  be  ac¬ 
quired,  without  having  been  given  an  oppor¬ 
tunity  to  obtain  a  hearing  in  a  court  of  com¬ 
petent  jurisdiction  to  contest  the  power  of 
the  defendants  to  take  said  land  for  the 
United  States,  and  defendants  deny  that  the 
plaintiffs,  or  any  of  them,  will  be  deprived 
of  the  possession  of  any  such  property  until 
first  they  have  had  ample  opportunity  to 
be  heard  by  a  court  of  competent  jurisdiction. 
Defendants  also  deny  that  the  plaintiffs,  or 
any  of  them,  are  threatened  with  or  will  suf¬ 
fer  any  irreparable  injury  or  damage  by 
reason  of  the  intended  acts  of  the  defend¬ 
ants. 

That  statement  was  made  to  reassure  and  not  to 
threaten  the  appellants.  The  appellees  believed 
that  the  allegations  of  the  bill  of  complaint  as  to 
the  fears  of  the  appellants  had  been  made  in  good 
faith,  and,  since  the  alleged  fear  of  the  appellants 
was  entirely  without  foundation  in  fact,  the  appel¬ 
lees  wished  to  dissipate  it  completely. 

To  appellants’  second  contention  concerning  the 
increase  in  the  rate  of  general  taxation  by  the  City 
of  St.  Louis,  for  its  municipal  purposes,  appellees 
again  interposed  a  flat  denial  (R.  85).  Although 
appellants  offered  nothing  to  support  their  al¬ 
legations,  appellees  established  all  pertinent  mat¬ 
ters  necessarv  to  refute  them,  and  in  addition 
offered  several  explanations  based  on  pure  reason 
showing  that  the  alleged  injury  would  not  occur. 
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The  return  of  appellees  Iekes  and  Cammerer 
stated  (R.  85)  :  ! 

Defendants  further  allege  and  aver  that 
by  the  provisions  of  Section  11  of  Article 
10  of  the  Constitution  of  the  State  of  Mis¬ 
souri,  the  tax  rate  which  may  be  levied  by 
the  City  of  St.  Louis  on  the  property  within 
its  limits  is  limited  to  $1.35  per  $100  of 
assessed  valuation.  Defendants  also  allege 
and  aver  that  at  present  and  for  many  years 
past,  the  City  of  St.  Louis  has  levied  taxes 
,  for  municipal  purposes  at  the  maximum 
rate  permitted  by  the  said  provision  of  the 
Constitution  of  the  State  of  Missouri,  and 
therefore  the  injury  which  plaint iffs  allege 
they  fear  is  a  legal  impossibility. 


The  provision  of  the  Constitution  of  the  State  of 


Missouri G  is  within  the  judicial  notice  of  the  Court, 
and  in  support  of  the  allegations  of  fact  appellees 
offered  the  affidavit  of  Ralph  W.  Coale,  the  regu¬ 
larly  appointed,  acting  and  qualified  assessor  of  the 
City  of  St.  Louis  (R.  104-107).  In  that  affidavit 


it  is  said : 


Affiant  further  says  that  the  rate  of  taxa¬ 
tion  for  municipal  purposes  only  on  valua¬ 
tion  in  the  City  of  St.  Louis  is  $1.35  a  hun¬ 
dred  and  under  the  law  it  is  a  maximum 
rate  and  said  rate  cannot  be  increased. 


Appellants  did  not  attempt  the  impossible  task 
of  proving  the  manifestly  absurd  contention  which 


6  Appendix,  p.  80. 
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they  had  advanced  in  their  bill,  and  in  their  Brief 
(p.  37),  they  base  a  charge  of  other  injury  which 
is  not  alleged  in  the  bill,  upon  their  own  concession 
that  the  injury  which  is  alleged  is  impossible. 

The  appellees  Ickes  and  Cammerer,  in  their  re¬ 
turn  to  the  rule  to  show  cause,  also  explained  that 
regardless  of  the  legal  impossibility  of  increasing 
the  tax  rate  there  would  be  no  necessity  for  in- 
creasing  it  because  the  acquisition  of  the  land  in 
question  would  result  in  a  marked  increase  in  the 
value  of  neighboring  lands,  and  that  such  increase 
in  values  will  permit  increased  assessments  and 
provide  more  taxes  than  will  be  lost  through  the 
withdrawal  from  taxation  of  the  land  to  be  ac¬ 
quired. 

At  page  35  of  their  brief,  appellants  complain 
bitterly  that  the  Government  did  not  attempt  to 
establish  this  fact  and  argue  that  it  should  be 
treated  as  disproved  because  the  Mayor  of  St.  Louis, 
a  former  real  estate  dealer,  and  the  City  Assessor, 
who  is  probably  a  qualified  expert,  both  made  affi¬ 
davits  which  were  filed  with  the  court  below  (R. 
107-1 09  and  R.  104-107),  but  did  not  include  any 
statement  in  support  of  that  allegation.  This  is 
simply  an  attempt  by  the  appellants  to  shift  the 
burden  of  proof. 

It  is  submitted  that  the  Court  is  justified  in  as¬ 
suming  that  the  law  of  supply  and  demand  is  in 
full  force  and  effect  in  the  City  of  St.  Louis  and 
that  the  destruction  of  a  large  supply  of  building 
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space  suitable  for  commercial  and  industrial  use, 
which  is  now  occupied  to  some  considerable  ex¬ 
tent,  will  necessarily  result  in  an  increased  demand 
for  the  remainder  of  the  supply,  from  which  the 
consequences  alleged  in  the  return  of  the  appellees 
Ickes  and  Cammerer  will  necessarily  flow.  In  any 
event  the  projDosition  advanced  by  the  appellees 
has  the  support  of  reason  while  that  advanced  by 
appellants  has  no  support  whatever. 

In  support  of  their  denial  that  any  increase  in 
the  general  tax  rate  of  the  City  of  St.  Louis!  for 
municipal  purposes  would  result  from  their  in¬ 
tended  acts,  the  appellees  offered  the  affidavit  of 
Bernard  F.  Dickmann,  Mavor  of  the  Citv  of  St. 
Louis  (R.  107-109).  In  speaking  of  the  land  in 
question  here  Mr.  Dickmann,  said  in  that  affidavit : 

In  recent  years  it  has  proven  a  liability 
to  the  City  from  a  point  of  view  of  taxation 
purposes.  It  costs  the  City  more  to  per¬ 
form  the  elementary  services  of  lighting, 
policeing,  fire  protection,  sewer  mainte¬ 
nance,  etc.,  than  the  amount  of  revenue 
derived  from  the  area  (R.  107). 

At  pages  35  and  36  of  their  Brief,  appellants 
direct  a  sharp  attack  upon  that  affidavit  on  the 
ground  that  it  states  only  a  general  conclusion  and 
not  facts,  but  appellants  lose  sight  of  the  fact  that 
at  least  it  is  a  matter  which  is  in  the  record  while 
the  numerous  conclusions  offered  to  rebut  it  appear 
only  in  appellants ?  Brief. 
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In  an  effort  to  bolster  their  case  appellants  have 
again  attempted  to  broaden  the  allegations  of  their 
bill  by  resorting  to  matter  not  in  the  record  as  the 
basis  of  extensive  argument  in  their  brief.  At 
page  37  of  their  Brief,  after  conceding  the  impos¬ 
sibility  of  one  of  the  injuries  which  they  allege  they 
fear,  they  sav : 

*  *  *  It  necessarily  follows  that  the  de¬ 

ficiency  in  general  revenue  can  and  must 
be  made  up  from  the  sole  source  upon  which 
the  above  constitutional  limit  of  rate  has 
not  been  reached,  to  wit,  the  special  class  of 
merchants’  and  manufacturers’  personal 
property  upon  which  the  rate  is  now  only 
$0.28  (28  cents)  per  $100.00  (Nolte's  affi¬ 
davit  R.  127-128).  Thirty-two  appellants 
fall  in  such  class.  [Italics  ours.] 

There  are  three  things  wrong  with  that  state¬ 
ment  ;  first,  there  is  nothing  in  the  record  to  show 
that  any  appellant  is  a  merchant  or  manufacturer 
or  that  any  appellant  or  any  of  his  property  is 
subject  to  a  merchants’  or  manufacturers’  tax  or 
to  show  any  other  fact  which  thev  state  in  their 
Brief ;  secondly,  the  reasoning  is  based  upon  a  non 
sequitur ;  and  thirdly,  the  statement  that  the  mer¬ 
chants’  and  manufacturers’  tax  is  the  sole  source 
from  which  a  deficiency  in  general  revenue  can 
be  made  up  is  utterly  false. 

Since  we  are  outside  the  record  it  is  not  unfair 
to  say  that  the  City  of  St.  Louis  has  the  power  to 
impose  license  taxes,  sales  taxes,  occupation  taxes, 
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and  many  other  kinds  and  classes  of  taxes,  some 
of  which  are  already  levied  and  producing  large 
sums  of  revenue  and  nearly  all  of  which  are  open 
to  increase  without  limit. 

In  a  final  effort  to  make  a  case  the  appellants 
have  again  gone  beyond  the  allegations  of  their  bill 
of  Complaint.  At  pages  37  and  38  of  their  Brief, 
they  assert  that  the  issuance  and  sale  of  the  bonds, 
from  which  the  funds  paid  to  the  United  States 
by  the  City  of  St.  Louis  were  derived,  has  already 
required  an  increase  in  taxes.  It  is  true  that  a 
statement  tending  to  support  that  proposition  can 
be  found  in  the  affidavit  of  Louis  Nolte,  Comptrol¬ 
ler  of  the  City  of  St.  Louis  (R.  126-128),  but  ap¬ 
pellants  cannot  rely  upon  their  proof  to  supply  de¬ 
ficiencies  in  their  pleadings. 

But  even  if  the  bill  contained  allegations  suffi¬ 
cient  to  sustain  the  argument  presented,  the  argu¬ 
ment  would  be  idle.  Certainly  no  decree  of j  any 
court  can  compel  the  United  States  to  return  the 
$2,250,000  to  the  City  of  St.  Louis,  and  even  if  the 
United  States  had  consented  to  be  sued  for  that 
purpose,  beyond  question,  it  would  be  an  indispens¬ 
able  party  to  the  suit. 

It  is  likewise  quite  obvious  that  no  decree  of  any 
court  could  compel  the  City  of  St.  Louis  to  cancel 
or  reduce  its  taxes  unless  the  City  were  a  party  to 
the  suit  in  which  the  decree  was  entered.  Since 
the  City  is  not  within  the  jurisdiction  of  the  courts 
of  the  District  of  Columbia  and  it  cannot  be 
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brought  into  this  suit  by  any  form  of  process,  even 
if  the  facts  upon  which  the  argument  is  based  had 
been  alleged  and  grounds  for  cancellation  or  reduc¬ 
tion  could  be  established,  the  suit  could  not  be 
maintained.  Brady  v.  Work,  263  IT.  S.  435. 

Appellants  have  a  plain,  adequate,  and  complete  remedy  at  law 

Appellants  have  said  that  “The  principal  object 
of  this  suit  is  to  prevent  the  use  of  the  $6,750,000 
attempted  to  be  allocated  by  the  Executive  Order” 
(Appellants'  brief,  p.  91).  In  that  aspect  alone 
the  suit  cannot  be  maintained.  Frotliingkam  v. 
Mellon,  262  IT.  S.  447.  They  have  complained  that 
the  acquisition  of  lands  in  the  City  of  St.  Louis  by 
the  United  States  will  subject  their  property  to  a 
higher  rate  of  general  taxation  by  the  City  for  its 
municipal  purposes.  It  has  been  shown  that  such 
injury  is  impossible  and  appellants  now  concede 
its  impossibility  (Appellants ?  Brief,  p.  37).  The 
only  remaining  feature  of  the  case  presented  by  the 
record  is  the  question  of  whether  a  court  of  equity 
should  exercise  its  jurisdiction  for  the  purpose  of 
restraining  the  institution  of  actions  at  law  for  the 
condemnation  of  land  on  the  sole  ground  that  such 
suits  would  be  without  merit. 

It  has  been  shown  {supra,  p.  21)  that  under 
such  circumstances  there  is  no  right  involved  for 
equity  to  protect,  and  consequently  a  suit  for  that 
purpose  alone  presents  no  case  or  controversy. 
But  passing  that  point,  appellants  are  met  with 
the  proposition  that  they  have  a  plain,  adequate, 


J 


53 


! 


and  complete  remedy  at  law  and  therefore  are  not 
entitled  to  equitable  relief. 

Again  appellees  assure  this  Court  as  they  as¬ 
sured  the  Court  below  and  stated  in  their  Return 
to  the  Rule  to  Show  Cause  (R.  84)  that  none  of 
them  has  threatened  or  intends  to  invade  or  inter¬ 
fere  with  any  right,  title,  interest  or  estate  which 
any  of  the  appellants  may  own  in  the  lands  in 
question,  or  the  use,  enjoyment,  or  possession  of 
any  lands  which  any  of  the  appellants  may  occupy 
except  as  representatives  of  the  United  States  and 
then  only  after  a  court  of  competent  jurisdiction 
has  sustained  the  claim  of  the  United  States  to 
such  right  as  the  appellees  may  assert  in  its  behalf, 
the  remedy  by  appeal  from  such  judgment  has  been 
exhausted  or  the  right  of  appeal  therefrom  has 
been  barred  by  lapse  of  time  or  waived.  Therefore 
no  remedy  whatever  is  necessary  unless  actions  for 
condemnation  are  commenced.  Such  actions  are 
at  law.  Kohl  v.  United  States,  91  U.  S.  367.  ;  It  is 
within  the  judicial  knowledge  of  the  Court  that 
all  such  actions  instituted  by  the  United  States  in 
the  Federal  Courts  for  Missouri  under  the  pro¬ 
visions  of  the  Act  of  Congress,  approved  August  1, 
1888,  c.  728,  Sec.  2,  25  Stat.  357,  T.  40  U.  S.  CL  Sec. 
258,  may  be  defended  on  the  ground  that  there  is 
no  statutory  or  constitutional  power  to  condemn. 
That  statute  provides  for  condemnation  by  “ju¬ 
dicial  process  ”,  a  term  which  necessarily  signifies  a 
judicial  determination  of  the  rights  of  the  lit¬ 
igants.  | 
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There  could  be  no  plainer  remedy  at  law  and 
it  is  submitted  that  it  is  adequate  and  complete. 
However,  appellants  have  advanced  several  argu¬ 
ments  which  in  their  opinion  support  the  conclu¬ 
sion  that  it  is  inadequate  and  incomplete.  Those 
arguments  will  be  reviewed  in  the  order  in  which 
the  appellants  have  advanced  them  in  their  brief 
(p.  45-51). 

Their  first  argument  is  that  “  Increase  in  taxa¬ 
tion  cannot  be  prevented  by  defence  to  condem¬ 
nation  suits.  ”  It  has  been  shown  that  the  only 
increase  in  taxation  which  is  alleged  in  the  bill  of 
complaint  is  impossible,  and  appellants  so  concede 
(Appellants’  brief,  p.  37).  Clearly  a  remedy  is 
not  inadequate  or  incomplete  because  it  does  not 
protect  agaipst  an  impossibility,  and  apparently 
appellants  recognize  that  fault  in  their  argument, 
for  again  thev  have  resorted  to  matter  not  in  the 
record  in  order  to  sustain  their  argument.  In¬ 
creases  in  the  “merchants’  and  manufacturers’ 
tax”  and  the  special  bond  tax  are  urged  in  its 
support.  But  the  record  contains  neither  allega¬ 
tion  or  evidence  of  anv  increase  in  the  “merchants’ 
and  manufacturers’  tax”  nor  of  any  liability  of 
the  appellants  to  such  tax,  nor  any  allegation  of 
any  increase  in  the  special  bond  tax,  and  it  has 
been  shown  that  this  suit  cannot  afford  any  relief 
against  the  increased  special  bond  tax.  On  the 
record  before  this  Court,  the  argument  is  absurd. 
The  matter  not  in  the  record  does  not  require 


answer. 
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Appellants’  second  argument  is  that  some  of 
them  who  are  tenants  for  short  terms  and  others 

j 

who  are  tenants  at  will  will  be  put  to  the  cost  of 
removal  and  required  to  pay  higher  rentals  in  their 
new  locations  by  the  purchase  of  condemnation  of 

i 

their  respective  landlord’s  several  reversions  and 
that  those  appellants  may  not  be  joined  in  suits  to 
condemn  the  lands  which  they  now’  lease  or  occupy. 
But  their  argument  defeats  itself.  It  show’s  that 
those  appellants  have  no  rights  w’hich  require  pro¬ 
tection.  The  situation  w’hich  they  suggest  does 
not  involve  any  breach  of  a  duty  to  them  and  the 
injury  w’hich  they  fear  they  will  sustain  is  clearly 

i 

damnum  absque  injuria It  does  not  show’  an 

! 

equitable  right  not  cognizable  at  law’;  it  simply 
shows  the  absence  of  any  right  w’hatever. 

Their  third  argument  is  that  4  ‘  Owners  of  the 
fee  and  lessees  for  long  terms  could  not  in  defence 
of  condemnation  suits  make  the  defence  that  un¬ 
authorized  use  of  funds  will  be  made.”  But  again 
the  situation  w’hich  they  suggest  involves  no  in¬ 
vasion  of  their  rights  nor  any  breach  of  a  duty  to 
them.  If  the  use  of  the  funds  made  available  by 
the  Emergency  Relief  Appropriation  Act  of  1935 
and  Executive  Order  No.  7253  is  wrongful,  the 
w’rong  committed  is  against  the  United  States  and 
not  against  the  appellants  and  consequently  no 

remedy  either  at  lawr  or  in  equity  is  available  to  the 
appellants. 

Moreover,  even  if  the  Emergency  Relief  Appro¬ 
priation  Act  of  1935  is  unconstitutional  and  conse- 
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quently  the  funds  allocated  by  Executive  Order  No. 
7253  are  not  available  for  use  in  the  acquisition  of 
the  lands  in  question,  appellees  still  have  the  right 
to  institute  and  prosecute  in  the  name  of  the  United 
States,  actions  for  the  condemnation  of  the  lands 
claimed  by  the  appellants.  That  right  is  given  by 
the  Act  approved  August  21,  1935,  c.  595,  49  Stat. 
666,  and  the  Act  of  August  1,  1888,  c.  728,  Sec.  1, 
25  Stat.  357  (T.  40  U.  S.  C.  Sec.  257).  The  right  of 
eminent  domain  is  plenary  and  absolute  and  is  con¬ 
ditioned  only  by  the  Constitutional  requirement  of 
just  compensation.  The  mode  of  exercising  the 
right  is  within  the  legislative  discretion  of  Con¬ 
gress.  By  the  Act  of  August  1,  1888,  supra,  Con¬ 
gress  has  provided  that — 

In  every  case  in  which  the  Secretary  of  the 
Treasurv  or  anv  other  officer  of  the  Govern- 

4/ 

ment  has  been  or  shall  be,  authorized  to  pro¬ 
cure  real  estate  for  the  erection  of  a  public 
building  or  for  other  public  uses  he  shall  be 
authorized  to  acquire  the  same  for  the 
United  States  by  condemnation,  under  judi¬ 
cial  process,  whenever  in  his  opinion  it  is 
necessary  or  advantageous  to  the  Govern¬ 
ment  to  do  so.  *  *  * 

All  that  is  necessary  to  sustain  a  condemnation  pro¬ 
ceeding  under  this  statute  is,  first,  that  Congress 
shall  have  authorized  the  officer  to  acquire  the  prop¬ 
erty  and,  second,  that  the  officer  shall  be  of  opinion 
that  acquisition  by  condemnation  is  necessary  or 
advantageous.  It  is,  therefore,  immaterial  whether 
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any  appropriation  has  been  made  to  cover  the 
possible  award.  Shoemaker  v.  United  States,  147 
U.  S.  282,  302.  i 

The  owner  is  protected  by  the  rule  that:  title 
does  not  pass  until  compensation  has  been 
ascertained  and  paid,  nor  a  right  to  the 
possession  until  reasonable,  certain,  and  ade¬ 
quate  provision  is  made  for  obtaining:  just 
compensation.  Hanson  Lumber  Company , 
Ltd .  v.  United  States,  261  U.  S.  581,  587. 

The  reason  for  this  is  that  unless  the  title  is  di¬ 
vested  in  advance  pursuant  to  some  special  statu¬ 
tory  provision  the  whole  condemnation  proceeding 
is  conditional  and  subject  to  the  right  of  the  Gov¬ 
ernment  to  take  the  property  at  the  awarded  com¬ 
pensation  or  to  abandon  the  enterprise.  Whit  ford 
v.  Engel,  42  App.  D.  C.  452,  457,  458. 

In  addition  it  is  well  settled  that  equity  will  not 
grant  a  futile  decree.  Fairchild  v.  Hughes,  258 
IT.  S.  126.  If  the  appellees  should  be  enjoined  from 
using  money  appropriated  by  the  Emergency  Re¬ 
lief  Appropriation  Act  for  1935  for  the  acquisition 
of  lands  in  which  appellants  claim  interests,  they 
may  still  rightfully  use  the  fund  of  $2,250,000  con¬ 
tributed  by  the  City  of  St.  Louis  in  the  rightful 
exercise  of  the  same  power  for  the  same  purpose 
and  thereby  rightfully  achieve  the  same  result, 
with  the  same  consequences  to  the  appellants. 

The  next  argument  advanced  by  the  appellants 
is  that  “Successful  defence  to  condemnation  suits 
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would  nevertheless  result  in  irreparable  injury  of 
costs  of  suit.”  But  that  statement  presents  no 
matter  of  irreparable  injury  or  equitable  right. 
Irreparable  injury  in  the  juridical  sense  is  wrong¬ 
ful  injury  which  money  cannot  repair.  The  inabil¬ 
ity  of  appellants  to  recover  costs  in  condemnation 
actions  is  not  an  irreparable  injury  in  that  sense. 
It  is  irreparable  because  appellants  have  no  right 
to  relief  from  it. 

Appellants  are  not  content  with  their  day  in 
court.  They  seek  two  days  in  two  different  courts 
and  if  their  position  is  sustained  there  is  no  reason 
why  every  prospective  defendant  in  litigation  at 
law  cannot  have  his  case  tried  first  in  equity  and, 
if  he  should  fail  there,  still  resort  to  the  matters 
which  w7ere  overruled  in  equity  for  his  defense  at 
law.  If  his  prospective  adversary  wrere  a  corpora¬ 
tion  the  prospective  defendant  could  first  sue  the 
officers  of  the  corporation  but  not  the  corporation 
itself,  to  enjoin  the  institution  of  the  suit  at  law 
upon  the  sole  ground  that  the  corporation  had  no 
cause  of  action  against  him.  If  his  prospective 
adversarv  were  an  individual  a  similar  suit 
against  the  prospective  plaintiff’s  attorney  could 
be  brought.  If  such  suits  succeeded  the  pro¬ 
spective  plaintiff  at  law’  w’ould  have  had  his 
rights  determined  without  benefit  of  jury  trial 
and  without  any  opportunity  to  be  heard,  while 
if  such  suits  failed  the  rule  of  res  adjudicata 
would  not  apply  to  the  action  at  law  since  the  par- 
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ties  to  the  litigatiton  at  law  would  be  different  from 

[ 

those  in  the  suit  in  equity.  And  so  it  is  in  this  case. 

i 

If  this  Court  should  hold  that  the  United  States 


is  not  an  indispensable  party  to  this  suit,  but  that 
nevertheless  the  appellants  must  fail  on  other 
grounds,  the  rule  of  res  ad  judicata  will  not  apply 
to  any  condemnation  actions  which  may  be  brought 
against  the  appellants  because  those  suits  must  be 
brought  by  and  in  the  name  of  the  United  States 
and  the  appellees  here  will  have  no  interest  in  those 
suits.  Chappell  v.  United  States,  160  U.  S.  499. 


The  rule  for  which  the  appellants  contend  would 


be  most  unwholesome  in  its  effect  and  would  bring 
about  an  intolerable  situation  in  the  courts.  The 


protection  or  enforcement  of  rights  by  action  at 

law  would  be  so  costlv  and  cumbersome  that  in 

«/ 

many  cases  the  bringing  of  suits  for  the  enforce¬ 
ment  of  meritorious  claims  would  be  impracticable 
The  equity  dockets  of  the  courts  would  be  con¬ 
gested  to  a  degree  which  would  make  the  proper 
administration  of  justice  impossible.  The  exer¬ 
cise  of  the  power  of  eminent  domain  by  judicial 
process  would  be  rendered  impracticable,  since  it 
would  be  cheaper  and  more  expeditious  in  most 
cases  for  the  condemning  authority  to  submit  to 
the  exorbitant  demands  of  the  landowners  than  it 
would  be  to  defend  a  suit  or  a  series  of  suits  in 


equity  and  then  prosecute  its  condemnation  actions 
at  law.  Sound  public  policy  demands  that  the 

j 

courts  refuse  to  adopt  the  novel  system  of  juris- 
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prudence  which  the  appellants  here  seek  to 
introduce. 

The  numerous  authorities  which  appellants  cite 
(appellants’  brief,  p.  40)  do  not  support  their  con¬ 
tention.  All  deal  with  physical  seizures  or  inva¬ 
sions  of  or  direct  damage  to  the  complainant’s  land. 
They  do  not  hold  that  judicial  proceedings  to  es¬ 
tablish  the  rights  of  the  parties  may  be  enjoined, 
except  when  the  judicial  proceedings  are  merely 
incident  to  an  invasion  or  seizure  imminently 
threatened.  The  threat  of  seizure  or  invasion  is 
the  foundation  of  equity  jurisdiction  in  such  cases; 
the  enjoining  of  proceedings  at  law  is  only  inci¬ 
dental  relief.  No  such  basis  of  equity  jurisdiction 
exists  in  this  case. 

The  action  intended  by  the  appellees  is  duly  authorized 

By  the  Act  of  Congress,  approved  August  21, 
1935,  c.  595,  49  Stat.  666, 7  Congress  authorized  the 
Secretary  of  the  Interior  to  acquire  property,  in 
order  to  preserve  for  public  use,  historic  sites, 
buildings,  and  objects  of  national  significance. 

By  the  Executive  Order  of  December  21,  1935 
(No.  7253),  it  appears  that  the  Secretary  of  the 
Interior  has  determined  that  the  property  here 
in  question  possesses  “  exceptional  value  as  com¬ 
memorating  or  illustrating  the  history  of  the 
United  States”  and  constitutes  “a  historic  site 
within  the  meaning  of  the  said  Act.”  This  deter¬ 
mination,  as  the  recitals  of  fact  in  the  Executive 


7  Appendix,  p.  84. 
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Order  and  the  record  before  this  Court  (R. 
112-126)  amply  demonstrate,  was  clearly  correct 
and,  being  made  in  the  exercise  of  a  sound  discre¬ 
tion,  is  not  subject  to  judicial  review.  Further¬ 
more,  Congress  by  the  Act  of  J une  15,  1934 
(48  Stat.  967),  had  itself  recognized  the  histori¬ 
cal  significance  of  this  site.  Indeed,  the  bill  of 
complaint  itself  sets  forth  the  value  of  the  prop¬ 
erty  as  commemorating  the  Nation's  history  and 
simply  denies  that  certain  of  the  events  recited  in 
the  Executive  Order  are  associated  with  the  site 
(R.  2^27). 

The  Act  of  August  21, 1935,  authorized  the  Secre¬ 
tary  of  the  Interior  to  accept  the  payment  made  by 
the  City  of  St,  Louis.  Section  2  (d)  of  that  Act 
authorizes  the  Secretary  of  the  Interior  “To  ac¬ 
quire  in  the  name  of  the  United  States  by 
gift  *  *  *  any  property,  personal  or  real” 

and  Section  4  authorizes  the  Secretary  to  *  * 
accept  the  assistance  of  any  Federal,  State,  or  mu¬ 
nicipal  department  or  agency  *  *  Appel¬ 

lants’  argument  that  money  is  not  property  within 
the  meaning  of  that  Act  deserves  no  comment,  and 
clearly  the  assistance  which  the  Secretary  is  au¬ 
thorized  to  accept  includes  financial  assistance. 

The  funds  allocated  by  the  Executive  Order  of  December  21,  1935, 

were  properly  allocated 

By  the  Executive  Order  of  December  21,  j  1935, 
referred  to  above,  the  sum  of  $6,750,000  was  allo¬ 
cated  by  the  President,  from  the  funds  made  avail- 

115018—36 — 5 
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able  by  the  Emergency  Relief  Appropriation  Act 
of  1935  (49  Stat.  115),  to  the  Secretary  of  the  In¬ 
terior  for  the  acquisition,  development,  and  preser¬ 
vation  of  the  property  in  question,  pursuant  to  the 
Historic  Sites  Act. 

The  Emergency  Relief  Appropriation  Act  of 
1935  appropriated  the  sum  of  $4,000,000,000  and 
reapjn-opriated  various  unexpended  balances  to¬ 
talling  $880,000,000  4 'to  provide  relief,  work  relief, 
and  to  increase  employment  by  providing  for  use¬ 
ful  projects  *  *  *  to  be  used  in  the  discretion 

and  under  the  direction  of  the  President  *  *  V’ 
The  Executive  Order  of  December  21,  1935,  con¬ 
tains  specific  findings  by  the  President  that  the 
project  herein  question  “will  be  a  useful  project, 
and  will  provide  relief,  work  relief,  and  increased 
employment.' 7  The  record  before  this  Court  am¬ 
ply  confirms  this  determination  by  the  President. 

It  is  clear  that  the  limitations  imposed  by  Con¬ 
gress  in  the  Emergency  Relief  Appropriation  Act 
of  1935  upon  the  total  amounts  which  may  be  ex¬ 
pended  for  various  classes  of  projects  do  not  re¬ 
strict  the  types  of  projects  for  which  the  appro¬ 
priation  w’as  made  to  those  enumerated  in  the 
limiting  clauses.  The  limitations  are  specifically 
stated  by  Congress  in  the  following  manner : 

Provided ,  That  *  *  *  this  appropria¬ 

tion  shall  he  available  for  the  following 
classes  of  projects,  and  the  amounts  to  be 
used  for  each  class  shall  not,  *  *  * 


ex- 
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ceed  the  respective  amounts  stated,  *  *  *. 
[Italics  ours.] 


As  was  pointed  out  by  Mr.  Buchanan  (79  Gong. 
Bee.  5321-5322),  Chairman  of  the  House  Wavs  and 
Means  Committee  and  in  charge  of  the  bill  on  the 
floor  of  the  House,  in  his  explanation  of  the;  con¬ 
ference  report  on  the  Senate  Amendment,  the  lim¬ 
iting  clause 

i 

does  not  sav  “  shall  be  available  ‘onlv’  for 

•/  J ; 

the  following  classes  of  projects.”  They  did 
not  exclude  any  other  classes  of  projects,  but 
merely  said  that  those  specifically  came 
within  the  purview  of  this  resolution.  ;  That 
is  all. 


Mr.  Buchanan's  remarks  demonstrate  that  the 

clear  intent  of  Congress  was  not  to  limit  the  scope 

of  the  preceding  appropriating  clause : 

Is  there  anv  man  within  the  sound  of  mv 
*>  * 

voice,  is  there  any  intelligent  man  anywhere, 
whether  he  be  judge,  lawyer,  or  layman,  who 
can  justly  claim  they  placed  any  limitation 
on  the  classes  of  projects  which  the  Presi¬ 
dent  can  adopt  under  this  resolution  ?  What 
does  section  1  provide  ?  It  says  that  this 
appropriation  shall  be  used  in  the  discretion 
and  under  the  direction  of  the  President. 
Under  the  joint  resolution  as  amended  by 
the  Senate,  and  under  it  as  agreed  upon  in 
this  conference  report,  the  President  can 
adopt  any  class  of  projects,  whether  specific¬ 
ally  mentioned  in  the  joint  resolution  or  not, 
that  will  provide  relief,  work  relief,  or  in- 
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crease  employment;  *  *  *  I  consulted 

the  Comptroller  General  in  writing  on  that 
subject,  and  I  hold  in  my  hand  his  reply, 
which  I  wall  make  a  part  of  the  Record. 
He  holds  that  the  President  can  adopt  any 
otherwise  lawful  Federal  project  meeting 
the  test  of  relief,  work  relief,  or  increasing 
employment.  I  will  insert  the  Comptroller 
General's  letter  at  this  point: 

Comptroller  General 
of  the  United  States, 

1  April  2,  1935. 

Hon.  James  P.  Buchanan, 

Chairman ,  Committee  on  Appropria¬ 
tions ,  House  of  Representatives. 

My  Dear  Mr.  Chairman:  I  have  your 
letter  dated  March  29,  1935,  as  follows : 
***** 

The  Senate  amendment  (3),  referred  to 
in  your  letter,  making  the  funds  provided 
for  in  the  joint  resolution  available  for  the 
eight  classes  of  projects  listed  therein, 
specifically  provides  that  “the  amounts  to 
be  used  for  each  class  shall  not,  except  as 
hereinafter  provided,  exceed  the  respective 
amount  stated,  namely:”.  In  view  of  this 
language  and  the  appropriating  language 
employed,  not  only  in  Senate  amendment 
(1),  but  as  said  amendment  was  amended 
in  conference,  I  have  to  advise  that  the  re¬ 
spective  amounts  are  limitations  rather  than 
specific  appropriations  for  the  classes  of 
projects  named,  and  neither  these  limita¬ 
tions  nor  any  other  provision  in  the  joint 
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resolution  as  passed  by  the  Senate  and 
agreed  to  in  conference  would  preclude  the 
President,  in  his  discretion,  from  adopting 
one  or  more  otherwise  lawful  Federal  proj¬ 
ects  meeting  the  test  imposed  by  the  appro¬ 
priating  language;  that  is,  under  Senate 
amendment  (1),  of  providing  relief  or  work 
relief,  and  under  said  amendment  as 
amended  in  conference,  of  providing  relief, 
work  relief,  or  increased  employment  by 
providing  for  useful  projects. 

Sincerely  yours, 

J.  R.  McCarl, 
Comptroller  General 
of  the  United  States. 

I 

_  •  i 

The  correctness  of  this  construction  of  the  Act 

j 

is  made  apparent  by  other  provisions  thereof.  For 
example,  expenditures  for  munitions,  warships, 

i 

or  militarv  or  naval  materials — not  included  in  the 

%/ 

categories  specified  by  the  limiting  clauses— are 
specifically  excluded  from  the  scope  of  the  appro¬ 
priation.  Obviously  no  such  exclusion  would  have 
been  necessary  if  the  appropriation  were  to  be 
available  only  for  the  specifically  described  classes 
or  projects  as  to  which  funds  were  earmarked. 
Similarly,  although  public  buildings  are  not  re¬ 
ferred  to  in  the  limiting  clauses,  the  proviso  jthat 
‘ 4 public  buildings  projects  undertaken  pursuant 
to  the  provisions  of  this  joint  resolution  shall  be 

V  - 

carried’  out  under  the  direction  of  the  respective 
permanent  Government  departments  or  agencies 
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now  having  jurisdiction  over  similar  projects” 
demonstrates  that  Congress  intended  to  authorize 
public  buildings  projects. 

Indeed,  the  sums  set  forth  in  all  the  limiting 
clauses  total  only  $4,000,000,000  so  that  any  other 
construction  than  that  administratively  adopted 
by  the  Comptroller  General  and  by  the  President 
would  make  nugatory  the  reappropriation  of  vari¬ 
ous  unexpended  balances  totalling  $880,000,000, 
except  to  the  extent  that  the  President  might  in¬ 
clude  that  sum  in  anv  increase  in  the  statutory 
limitations  directed  by  him  pursuant  to  the  Act. 

Furthermore,  it  may  be  pointed  out  that  even 
were  the  construction  intended  by  Congress  and 
adopted  as  a  settled  administrative  interpretation 
ignored,  the  present  project  is  clearly  authorized 
under  the  terms  of  the  restrictive  clause  (h)  which 
prohibits  the  expenditure  of  more  than  $350,000- 
000  (plus  any  increase  thereof  pursuant  to  the  au¬ 
thority  elsewhere  conferred  upon  the  President) 
for  “miscellaneous  projects.” 

The  argument  that  “the  Historic  Sites  Act  is 
not  a  relief  act  and  does  not  subserve  the  purposes 
of  the  Appropriation  Act  of  April  8,  1935”  is 
clearly  without  merit.  The  substance  of  the  argu- 
ment  advanced  by  appellants  is  that  if  the  acquisi¬ 
tion  of  the  land  in  question  is  for  the  purposes  of 
the  Historic  Sites  Act,  it  can  not  be  for  the  pur¬ 
poses  of  the  Emergency  Relief  Appropriation  Act 
of  1935,  and  that  the  converse  is  likewise  true. 
But  the  President  has  found  that  “*  *  *  the 
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said  project  will  be  a  useful  project,  and  will  pro¬ 
vide  relief,  work  relief,  and  increased  employment, 
* ' '  and  there  is  no  apparent  reason  why  the 
acquisition  of  the  land  in  question  can  not  subserve 
the  purposes  of  both  Acts.  It  may  be  that  the  mo¬ 
tive  which  actuated  the  adoption  of  this  project  was 
the  preservation  of  an  historic  site,  but  if  the  Pres¬ 
ident  possessed  the  power  to  do  what  he  did,  his 
motive  in  doing  so  is  not  a  matter  which  concerns 
the  judiciary.  Magnano  Co .  v.  Hamilton ,  292  IT.  S. 
40;  Veazie  Bank  v.  Fenno,  8  Wall.  533. 

The  argument  that  Section  627  of  Title  31  and 
Section  263  of  Title  40  of  the  United  States  Code 
prevent  the  use  of  funds  appropriated  by  the 
Emergency  Relief  Appropriation  Act  of  1935  for 
this  project  is  also  without  force.  A  reading'  of 
the  terms  of  those  two  statutes  is  sufficient  to  rebut 

_  i 

the  argument  advanced.  Section  627  of  Title!  31 
of  the  United  States  Code  provides  that: 

No  act  of  Congress  passed  after  June  30, 
1906,  shall  be  construed  to  make  an  appro¬ 
priation  out  of  the  Treasury  of  the  United 
States,  or  to  authorize  the  execution  of  a 
contract  involving  the  payment  of  money 
in  excess  of  appropriations  made  by  law, 
unless  such  act  shall  in  specific  terms  ;  de¬ 
clare  an  appropriation  to  be  made  or  that  a 
contract  may  be  executed. 

Section  263  of  Title  40  of  the  United  States  Code 
provides  that — 

No  act  passed  authorizing  the  Secretary  of 
the  Treasury  to  purchase  a  site  and  erect  a 
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public  building  thereon  shall  be  held  or  con¬ 
strued  to  appropriate  money  unless  the  act 
in  express  language  makes  such  appropria¬ 
tions. 

Clearly  neither  of  those  acts  is  applicable  here. 

Appellants’  argument  that  the  Act  of  August  21, 
1935,  definitely  forbids  the  use  of  funds  for  the 
purposes  of  that  act  unless  specifically  appropri¬ 
ated  therefor  is  equally  untenable.  To  sustain 
their  argument  they  rely  upon  two  provisions  of 
that  act,  both  of  which  merely  forbid  the  obliga¬ 
tion  of  the  general  fund  of  the  Treasury  except  on 
certain  conditions.  Nothing  which  the  appellees 
intend  to  do  will  obligate  the  general  fund  of  the 
Treasury  since  the  only  funds  to  be  used  for  the 
acquisition  of  the  land  in  question  are,  first,  the 
$2,250,000.00  contributed  by  the  City  of  St.  Louis, 
and,  second,  the  $6,750,000.00  appropriated  by  the 
Emergency  Relief  Appropriation  Act  of  1935,  and 
made  available  bv  Executive  Order  No.  7253. 
Even  judgments  in  condemnation  cases  will  not 
obligate  the  general  fund  of  the  Treasury  since 
the  United  States  has  the  right  to  abandon  a  con¬ 
demnation  proceeding  even  after  judgment.  Lee 
v.  United  States ,  61  App.  D.  C.  153;  Whit  ford  v. 
Engel,  42  App.  D.  C.  452,  457*,  458. 

Appellants  also  rely  on  the  provision  of  Section 
6  of  the  Act  of  August  21,  1935,  which  is  that 
“ there  is  authorized  to  be  appropriated  for  carry¬ 
ing  out  the  purposes  of  this  chapter  such  sums  as 
Congress  may  from  time  to  time  determine. 
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That  section  is  nothing  but  the  usual  provisiop  con¬ 
tained  in  nearly  all  acts  of  Congress  which  re¬ 
quire  the  use  of  money  for  their  performance.  By 
its  terms  it  is  not  limiting  but  enabling. 

The  argument  that  this  project  will  not  afford 
relief  or  work  relief  is  also  without  merit,  j  The 
substance  of  appellants’  argument  is  nothing  more 
than  that  in  their  opinion  the  work  relief  which 

will  be  afforded  is  not  as  much  as  thev  believe  could 

* 

be  provided  through  the  use  of  the  same  amount  of 
money  for  some  other  purpose.  Such  an  argument 
requires  no  answer. 

i 

The  Act  of  August  21,  1935,  c.  595,  49  Stat.  666,  is 

constitutional 

Appellants  contend  that  the  Act  of  August  21, 
1935,  c.  595,  49  Stat.  666,  is  unconstitutional  on  the 
grounds  that  it  violates  the  10th  Amendment  and 
delegates  legislative  power  to  the  Secretary  of  the 
Interior.  j 

As  earlv  as  the  decision  of  the  United  States  v. 
Gettysburg  Electric  Railway  Co.,  160  U.  S.  668,  it 

was  established  that  the  creation  of  national  parks 

; 

and  monuments  is  within  the  power  of  Congress 
under  the  constitution.  Appellants  attempt  to  es¬ 
cape  the  force  of  the  opinion  in  that  ease  by  argu¬ 
ing  that  that  decision  was  rested  upon  the  war 
power  of  the  United  States.  But  in  Roe  v.  Kan¬ 
sas,  278  U.  S.  191,  the  Supreme  Court  dismissed  as 
frivolous  a  writ  of  error  from  a  judgment  con¬ 
demning  property  for  the  use  of  the  State  of  Kan- 
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sas  under  a  statute  which  authorized  the  acquisi¬ 
tion  of  lands  found  “to  possess  unusual  historical 
interest.”  In  its  opinion  the  Supreme  Court  said 
(page  193)  : 

In  view  of  what  was  said  in  United  States 
v.  Gettysburg  Electric  Railway  Co.,  160  U. 
S.  668,  680,  there  is  no  basis  for  doubting  the 
power  of  the  State  to  condemn  places  of 
unusual  historical  interest  for  the  use  and 
benefit  of  the  public. 

Since  no  State  has  any  power  to  levy  or  carry  on 
war,  the  decision  in  the  Gettysburg  case  could  have 
no  bearing  upon  the  powers  of  the  State  of  Kan¬ 
sas  if  that  decision  rested  solely  upon  the  war 
power  of  the  United  States. 

The  present  case  raises  no  question  of  an  exer¬ 
cise  or  an  invasion  bv  the  Federal  Government  of 
a  power  reserved  to  the  states.  There  is  no  at¬ 
tempt  to  regulate  agricultural  production  nor  is 
there  any  attempt  to  regulate  private  housing  or 
to  resettle  the  population  of  a  State  or  to  inter¬ 
fere  in  anv  other  wav  with  the  powers  of  a  State. 
Consequently  the  Act  of  August  21,  1935,  cannot 
be  said  to  impair  the  rights  of  the  States  or  to 
violate  the  10th  Amendment. 

It  cannot  be  seriously  contended  that  a  determi- 
nation  by  Congress  “to  preserve  for  public  use  his¬ 
toric  sites,  buildings,  and  objections  of  national 
significance  for  the  inspiration  and  benefit  of  the 
people  of  the  United  States”  is  not  for  the  general 
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welfare  of  the  nation.  As  the  Supreme  Court  has 

i 

said :  I 

Any  Act  of  Congress  which  plainly  and  di¬ 
rectly  tends  to  enhance  the  respect  and  love 
of  the  citizens  for  the  institutions  of  his 

country  *  *  *  must  be  valid. 

%/ 

United  States  v.  Gettysburg  Electric  Railway 
Co.,  supra,  at  page  681.  Surely  the  commemo¬ 
ration  of  the  historical  instances  recited  in  Execu¬ 
tive  Order  No.  7253,  the  significance  of  which  has 
already  been  formally  recognized  by  Congress  in 
the  Act  authorizing  the  establishment  of  the 
United  States  Territorial  Expansion  Memorial 
Commission,  48  Stat.  967,  meets  the  test  there 
stated. 

The  appellants  also  contend  that  the  intended 
action  of  the  appellees  is  without  authority  on  the 
grounds  that  the  statutes  under  which  they  pur¬ 
port  to  act  delegate  legislative  power. 

The  propriety  of  leaving  to  administrative  de¬ 
termination  the  question  of  what  particular  land 
shall  be  acquired  for  purposes  designated  by  the 
Legislature  is  settled  conclusively.  Chappell  v. 
United  States,  160  U.  S.  499.  The  doctrine  rests 
upon  well-established  principles.  See  Moyonga- 
liela  Bridge  Co.  v.  United  States,  216  U.  S.  177, 
193;  United  States  v.  Grimaud,  220  U.  S.  506,  516; 
United  States  v.  Shreveport  Grain  and  Elevator 
Co.,  287  U.  S.  77,  85.  j 

In  the  case  of  Union  Bridge  Co.  v.  United  States , 
204  U.  S.  364,  the  Supreme  Court  found  that  the 
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validity  of  an  analogous  but  far  broader  statute 
was  “too  clear  to  admit  of  serious  doubt”  (p.  385). 
There  the  Secretary  of  War,  whenever  he  had 
“good  reason  to  believe  that  any  railroad  or  other 
bridge  *  *  *  over  any  of  the  navigable  water¬ 

ways  of  the  United  States,  is  an  unreasonable  ob¬ 
struction  to  the  free  navigation  of  such  waters  on 
account  of  insufficient  height,  width  of  span,  or 
otherwise,  or  where  there  is  difficulty  in  j)assing 
the  draw  opening  or  the  draw  span  of  such  bridge 
by  rafts,  steamboats,  or  other  water  craft”  (p. 
366)  [italics  ours],  was  to  alter  the  same  so  as  “to 
render  navigation  through  or  under  it  reasonably 
free,  easy,  and  unobstructed”  (Ibid).  The  Court 
said  (pp.  386-387)  in  language  which  is  peculiarly 
applicable  here: 

*  *  *  investigations  by  Congress  as  to 
each  particular  bridge  alleged  to  constitute 
an  unreasonable  obstruction  to  free  naviga¬ 
tion ,  and  direct  legislation  covering  each 
case ,  separately ,  would  be  impracticable ,  in 
view  of  the  vast  and  varied  interests  which 
require  national  legislation  from  time  to 
time.  By  the  statute  in  question  Congress 
declared  in  effect  that  navigation  should  be 
freed  from  unreasonable  obstructions  aris¬ 
ing  from  bridges  of  insufficient  height,  width 
of  span,  or  other  defects.  It  stopped,  how¬ 
ever,  with  this  declaration  of  a  general  ride, 
and  imposed  upon  the  Secretary  of  War  the 
duty  of  ascertaining  what  particular  cases 
came  within  the  rule  prescribed  by  Congress, 
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as  well  as  the  duty  of  enforcing  the  rule  in 
such  cases.  In  performing  that  duty  the 
Secretary  of  War  will  only  execute  the 
clearly  expressed  will  of  Congress,  and  will 
not,  in  any  true  sense  exert  legislative  or  ju¬ 
dicial  power.  He  could  not  be  said  to  exer¬ 
cise  strictly  legislative  or  judicial  power  any 
more,  for  instance,  than  it  could  be  said  the 
executive  officers  exercise  such  power  when, 
upon  investigation,  they  ascertain  whether 
a  particular  applicant  for  a  pension  belongs 
to  a  class  of  persons  who,  under  the  general 
rules  prescribed  by  Congress,  are  entitled 
to  pensions.  If  the  principle  for  which  the 
defendant  contends  received  our  approval 
the  conchosion  coidd  not  he  avoided  that  ex¬ 
ecutive  officers,  in  all  the  departments,  in 
carrying  out  the  will  of  Congress,  as  ex¬ 
pressed  in  statutes  enacted  by  it,  have,  from 
the  foundation  of  the  national  government, 
exercised,  and  are  now  exercising,  powers 
as  to  mere  details,  that  are  strictly  legislative 
or  judicial  in  their  nature.  This  will  be  ap¬ 
parent  upon  an  examination  of  the  various 
statutes  that  confer  authority  upon  execu¬ 
tive  departments  in  respect  of  the  enforce¬ 
ment  of  the  laws  of  the  United  States;.  In¬ 
deed,  it  is  not  too  much  to  say  that  a  denial 
to  Congress  of  the  right,  under  the  Consti¬ 
tution,  to  delegate  the  power  to  determine 
some  fact  or  the  state  of  things  upon  which 
the  enforcement  of  its  enactment  depends, 
would  he  “to  stop  the  wheels  of  govern¬ 
ment”  and  bring  about  confusion,  if  not 
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paralysis ,  in  the  conduct  of  the  public  busi¬ 
ness.  [Italics  supplied.] 

Here  the  Congress  has  authorized  the  Secretary 
of  the  Interior  to  acquire  in  the  name  of  the  United 
States,  in  order  to  preserve  the  same  for  public 
use,  “historic  sites  *  *  *  of  national  signifi¬ 

cance  for  the  inspiration  and  benefit  of  the  peo¬ 
ple  of  the  United  States.’’  To  assist  him  in  de¬ 
termining  sites  of  the  kind  described  by  Congress 
the  Secretary  is  authorized  to  secure  data  relat- 
ing  to  historic  sites,  carry  out  surveys,  and  make 
historical  researches  and  investigations.  Congress 
has  established  a  clear  general  rule  and  has  sup¬ 
plied  the  Secretary  with  carefully  devised  means 
of  arriving  at  his  application  of  that  rule  in  par¬ 
ticular  cases. 

The  complainants  also  attack  the  allocation  of 
funds  by  the  Executive  Order,  but  clearly  no  ques¬ 
tion  of  delegation  of  power  with  respect  to  the 
Emergency  Relief  Appropriation  Act  of  1935  re¬ 
quiring  consideration  is  here  presented.  By  the 
Historic  Sites  Act  Congress  has  specifically  au¬ 
thorized  the  carrying  out  of  projects  such  as  that 
here  involved  and  thus  has  itself  determined  that 
they  are  “useful”  projects.  Plainly,  the  confer¬ 
ring  of  authority  upon  the  President  to  deter¬ 
mine  whether  funds  appropriated  by  Congress 
shall  be  allocated  to  particular  projects  clearly  de¬ 
fined  and  authorized  by  Congress  raises  no  sub¬ 
stantial  question  of  delegation  of  legislative  power 
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as  the  authorities  discussed  above  amply  demon¬ 
strate. 

Indeed,  the  long  established  practice  of  the  na¬ 
tion  with  respect  to  the  establishment  of  national 
parks  and  monuments  would  of  itself— without  the 
specific  Congressional  authority  furnished  by  the 
Historic  Sites  Act — supply  a  “well  beaten  path” 
that  would  indicate  a  legislative  policy  of  “suf- 
ficient  definiteness  to  avoid  the  charge  of  an  un¬ 
constitutional  delegation  of  legislative  j)a&er.” 
See  Township  of  Franklin  v.  Tug  well,  —  App, 
D.  C.  — ,  64  W.  L.  R.  578,  585,  decided  May  18, 
1936;  Cf.  Greemvood  County  v.  Duke  Power  Co., 
81  F.  (2d)  986,-  994  (C.  C.  A.  4th),  reversed  on 
other  grounds,  —  U.  S.  — . 

This  aspect  of  the  case  is  squarely  within  the 
principle  applied  by  this  court  in  Potomac  Electric 
Power  Company  v.  United  States,  —  App.  D.  C. 
— ,  64  W.  L.  R.  880  (decided  May  25,  1936).  A 
reference  to  the  opinion  in  that  case  is  sufficient 
to  dispose  of  the  contention  urged  by  the  appel¬ 
lants. 

Appellants  have  relied  heavily  upon  the  deci¬ 
sion  of  this  Court  in  the  case  of  Township  of 
Franklin,  et  al  v.  Tug  well,  et  al.  —  App.  D.  C.  — , 
64  W.  L.  R.  578  (decided  May  18,  1936). 

That  case  came  to  this  Court  on  appeal  from  an 
order  dismissing  a  bill  of  complaint  on  a  motion 
to  dismiss  which,  for  the  purpose  of  the  motion,  ad¬ 
mitted  all  well  pleaded  allegations  in  the  bill  of 
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complaint.  This  case  is  before  the  Court  on  an 
appeal  from  an  order  denying  a  preliminary  in¬ 
junction  and  almost  every  material  fact  alleged  in 
the  bill  of  complaint  is  controverted  by  the  appel¬ 
lees  in  their  returns  to  the  rule  to  show  cause. 

In  Township  of  Franklin  v.  Tugwell  the  Gov¬ 
ernment  of  the  Township  in  which  the  land  lay 
was  a  party  plaintiff  in  the  suit,  actively  contest¬ 
ing  the  right  of  the  United  States  to  proceed.  In 
this  ease  the  City  of  St.  Louis  is  not  a  party  to  the 
suit  and  is  not  merely  acquiescent  in  the  intended 
action  of  the  appellees  but,  on  the  contrary,  is 
actively  encouraging,  aiding,  and  assisting  in 
the  carrying  out  of  the  project  and  has  already 
contributed  $2,250,000.00  to  the  United  States  for 
that  purpose.  The  right  of  the  City  to  do  so  has 
been  settled  by  the  decision  of  the  Supreme  Court 
of  Missouri  in  Vrooman  v.  The  City  of  St.  Louis , 
88  S.  W.  (2d)  189. 

In  Township  of  Franklin  v.  Tugwell,  the  Town¬ 
ship  contended,  and  the  defendants’  motion  to  dis¬ 
miss  admitted,  that  the  exercise  of  the  Township’s 
franchise  would  be  impaired  by  the  action  intended 
by  the  defendants.  In  this  ease  the  appellants  do 
not  and  cannot  make  any  such  contention. 

In  Township  of  Franklin  v.  Tugwell  some  of  the 
plaintiffs  sued  as  tax  payers  of  a  municipality 
having  a  population  of  only  6,500  which  derived 
the  chief  portion  of  its  revenues  from  taxes  on 
real  property.  In  the  case  at  bar  the  appellants 
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are  tax  payers  in  a  municipality  more  than  100 
times  as  large  which  derives  large  amounts  of  rev¬ 
enue  from  a  great  number  of  sources  other  than 
taxes  on  real  property.  j 

In  Township  of  Franklin  v.  Tugwell,  the  bill  of 
complaint  alleged,  and  the  motion  to  dismiss  ad¬ 
mitted,  that  because  of  the  acts  of  the  defendants 
the  plaintiffs  would  be  subjected  to  taxation  at  an 
increased  rate.  In  this  case  the  bill  contains  such 
an  allegation  but  the  appellees  have  denied  the 
allegation  and  have  shown  that  it  is  legally  im¬ 
possible  as  appellants  concede  and  appellees  have 

i 

also  shown  that  even  if  it  were  not  impossible 
in  law  it  would  still  be  highly  improbable  in  fact. 

In  Township  of  Franklin  v.  Tugwell  it  was  al¬ 
leged  and  admitted  by  the  motion  to  dismiss  that 

_  i 

the  Township  would  lose  approximately  one-fourth 

I 

both  in  area  and  in  value  of  its  taxable  real  estate. 
In  this  case  by  appellants’  admission  (appellants’ 
brief,  page  36)  approximately  1/400  of  the  area  of 
the  City  is  to  be  acquired  and  that  part  of  the  City 
includes  only  approximately  1/170  of  the  assessed 
value  of  the  real  property  in  the  City. 

In  Township  of  Franklin  v.  Tugwell  the  de¬ 
fendants  were  proceeding  under  the  authority  of 
the  Emergency  Belief  Appropriation  Act  of  1935 
(49  Stat.  115),  while  in  this  case  the  appellees  are 
proceeding  under  authority  of  the  Act  of  Congress, 
approved  August  21,  1935  (49  Stat.  666). 
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In  Township  of  Franklin  v.  Tug  well  the  de¬ 
fendants  intended  to  acquire  land  for  the  purpose 
of  erecting  a  model  community  for  the  housing  of 
workers  of  low  income.  In  this  case  the  appellees 
intend  to  acquire  land  for  an  entirely  different  and 
well-recognized  Federal  purpose. 

Clearly  the  case  of  Township  of  Franklin  v. 
Tug  well  has  no  application  here. 

CONCLUSION 

The  arguments  advanced  by  the  appellants  in 
support  of  their  contentions  have  been  met  and 
answered  fully  insofar  as  they  are  founded  upon 
the  record  in  this  case,  and  when  and  if  the  matters 
not  in  the  record  are  properly  brought  in  issue,  the 
appellees  will  meet  them.  Until  then,  the  case 
must  be  governed  by  the  present  record.  It  has 
been  shown  that  this  is  in  fact  a  suit  against  the 
United  States;  that  it  presents  no  justiciable  con- 
troversv;  that  the  Citv  of  St.  Louis  is  an  indis- 
pensable  party  which  is  not  before  the  court ;  that 
appellants  are  not  threatened  with  any  injury  or 
damage ;  that  if  they  were  they  have  a  plain,  ade¬ 
quate,  and  complete  remedy  at  law ;  that  the  grant¬ 
ing  of  the  relief  which  they  seek  would  practically 
compel  litigation  between  parties  not  joined  in  this 
suit;  that  the  constitutional  questions  which  ap¬ 
pellants  seek  to  raise  do  not  concern  them,  but  if 
they  did,  the  questions  raised  would  have  to  be 
resolved  against  the  appellants. 


79 


For  tliese  reasons  it  is  respectfully  submitted 
that  the  action  of  the  court  below  was  entirely 
sorrect  and  should  be  affirmed. 

Respectfully  submitted. 

Harry  W.  Blair, 

Assistant  Attorney  General, 

Ralph  S.  Boyd, 

Special  Attorney,  Department  of  Justice, 

Attorneys  for  Appellees . 


APPENDIX 


Section  11  of  Article  10  of  the  Constitution  of 
the  State  of  Missouri : 

Taxes  for  countv,  citv,  town,  and  school 
purposes  may  be  levied  on  all  subjects  and 
objects  of  taxation;  but  the  valuation  of 
property  therefor  shall  not.  exceed  the  val¬ 
uation  of  the  same  property  in  such  town, 
citv,  or  school  district  for  State  and  countv 

%•  7 

purposes.  For  county  purposes  the  annual 
rate  on  property,  in  counties  having  six 
million  dollars  or  less,  shall  not,  in  the  ag¬ 
gregate,  exceed  fiftv  cents  on  the  hundred 
dollars  valuation;  in  counties  having  six 
million  dollars  and  under  ten  million  dol¬ 
lars,  said  rate  shall  not  exceed  forty  cents 
on  the  hundred  dollars  valuation ;  in  comi¬ 
ties  having  ten  million  dollars  and  under 
thirty  million  dollars,  said  rate  shall  not 

exceed  fiftv  cents  on  the  hundred  dollars 
%/ 

valuation;  and  in  counties  having  thirty 

O  v 

million  dollars  or  more,  said  rate  shall  not 
exceed  thirty-five  cents  on  the  one  hundred 
dollars  valuation.  For  city  and  town  pur¬ 
poses  the  annual  rate  on  property  in  cities 
and  towns  having  thirty  thousand  inhab¬ 
itants  or  more  shall  not,  in  the  aggregate, 
exceed  one  hundred  cents  on  the  one  hun¬ 
dred  dollars  valuation;  in  cities  and  towns 
having  less  than  thirty  thousand  and  over 
ten  thousand  inhabitants,  said  rate  shall  not 
exceed  sixty  cents  on  the  hundred  dollars 
valuation;  in  cities  and  towns  having  less 
than  ten  thousand  and  more  than  one 

(SO) 


i 


81 


thousand  inhabitants,  said  rate  shall  not 

exceed  fifty  cents  on  the  hundred  dollars 
%/ 

valuation;  and  in  towns  having  one  thous¬ 
and  inhabitants  or  less,  said  rate  shall  not 
exceed  twenty-five  cents  on  the  hundred  dol¬ 
lars  valuation.  For  school  purposes  in  dis¬ 
tricts  composed  of  cities  which  have  one 
hundred  thousand  inhabitants  or  more,  the 
annual  rate  on  property  shall  not  exceed 

sixtv  cents  on  the  hundred  dollars  valuation 

%/  | 

and  in  other  districts  forty  cents  on  the 

%/ 

hundred  dollars  valuation:  Provided ,  The 
aforesaid  annual  rates  for  school  purposes 
may  be  increased,  in  districts  formed  of 
cities  and  towns,  to  an  amount  not  to  exceed 
one  dollar  on  the  hundred  dollars  valuation, 
and  in  other  districts  to  an  amount  not  to 
exceed  sixty-five  cents  on  the  hundred  dol¬ 
lars  valuation,  on  the  condition  that  a  ma¬ 
jority  of  the  voters  who  are  taxpayers,  vot¬ 
ing  at  an  election  held  to  decide  the  question, 
vote  for  said  increase.  For  the  purpose  of 
erecting  public  buildings  in  counties,  cities, 
or  school  districts,  the  rate  of  taxation 
herein  limited  mav  be  increased  when  the 

%/  i 

rate  of  such  increase  and  the  purpose  for 
wdiich  it  is  intended  shall  have  been  sub¬ 
mitted  to  a  vote  of  the  people,  and  two-thirds 
of  the  qualified  voters  of  such  county,  city, 
or  school  district,  voting  at  such  election, 
shall  vote  therefor.  The  rate  herein  al¬ 
lowed  to  each  comity  shall  be  ascertained  by 
the  amount  of  taxable  property  therein,  ac¬ 
cording  to  the  last  assessment  for  State  and 
county  purposes,  and  the  rate  allowed  to 
each  city  or  town  by  the  number  of  inhab¬ 
itants,  according  to  the  last  census  taken 
mider  the  authority  of  the  State,  or  of  the 
United  States;  said  restrictions  as  to  rates 
shall  apply  to  taxes  of  every  kind  and  de- 
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scription,  whether  general  or  special,  except 
taxes  to  pay  valid  indebtedness  now  exist¬ 
ing,  or  bonds  which  may  be  issued  in  re¬ 
newal  of  such  indebtedness :  Provided ,  That 
the  City  of  St.  Louis  may  levy  for  municipal 
purposes,  in  addition  to  the  municipal  rate 
of  taxation  above  provided,  a  rate  not  ex¬ 
ceeding  the  rate  which  would  be  allowed  for 
county  purposes  if  said  city  were  part  of  a 
countv. 


ACT  OF  CONGRESS  APPROVED  AUGUST  21,  1935,  C.  595,  49 

STAT.  m> 

To  provide  for  the  preservation  of  historic  American  sites, 
buildings,  objects,  and  antiquities  of  national  significance, 
and  for  other  purposes 

Be  it  enacted  by  the  Senate  and  House  of  Repre¬ 
sentatives  of  the  United  States  of  America  in 
Congress  assembled,  That  it  is  hereby  declared  that 
it  is  a  national  policy  to  preserve  for  public  use 
historic  sites,  buildings,  and  objects  of  national 
significance  for  the  inspiration  and  benefit  of  the 
people  of  the  United  States. 

Sec.  2.  The  Secretary  of  the  Interior  (herein¬ 
after  referred  to  as  the  Secretary),  through  the 
National  Park  Service,  for  the  purpose  of  effec¬ 
tuating  the  policy  expressed  in  section  1  hereof, 
shall  have  the  following  powers  and  perform  the 
following  duties  and  functions : 

(a)  Secure,  collate,  and  preserve  drawings, 
plans,  photographs,  and  other  data  of  historic  and 
archaeologic  sites,  buildings,  and  objects. 

(b)  Make  a  survey  of  historic  and  archaeologic 
sites,  buildings,  and  objects  for  the  purpose  of  de¬ 
termining  which  possess  exceptional  value  as  com- 
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memorating  or  illustrating  the  history  of  the 
United  States.  \ 

(c)  Make  necessary  investigations  and  re¬ 
searches  in  the  United  States  relating  to  jDarticu- 
lar  sites,  buildings,  or  objects  to  obtain  true  and 
accurate  historical  and  archaeological  facts  and  in¬ 
formation  concerning  the  same. 

(d)  For  the  purpose  of  this  Act,  acquire  in  the 
name  of  the  United  States  by  gift,  purchase,  or 
otherwise  any  property,  personal  or  real,  or  any 
interest  or  estate  therein,  title  to  any  real  prop¬ 
erty  to  be  satisfactory  to  the  Secretary :  Provided, 
That  no  such  property  which  is  owned  by  any  re¬ 
ligious  or  educational  institution,  or  which  is 
owned  or  administered  for  the  benefit  of  the  pub¬ 
lic,  shall  be  so  acquired  without  the  consent  of  the 
owner:  Provided  further,  That  no  such  property 
shall  be  acquired  or  contract  or  agreement  for  the 
acquisition  thereof  made  which  will  obligate  the 
general  fund  of  the  Treasury  for  the  payment  of 
such  property,  unless  or  until  Congress  has  appro¬ 
priated  money  which  is  available  for  that  purpose. 

(e)  Contract  and  make  cooperative  agreements 
with  States,  municipal  subdivisions,  corporations, 
associations,  or  individuals,  with  proper  bond 
where  deemed  advisable,  to  protect,  preserve, 
maintain,  or  operate  any  historic  or  archaeologic 
building,  site,  object,  or  property  used  in  connec¬ 
tion  therewith  for  public  use,  regardless  as  to 
whether  the  title  thereto  is  in  the  United  States: 
Provided,  That  no  contract  or  cooperative  agree¬ 
ment  shall  be  made  or  entered  into  which  will  obli- 

! 

gate  the  general  fund  of  the  Treasury  unless  or 
until  Congress  has  appropriated  money  for  such 
purpose.  | 
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(f)  Restore,  reconstruct,  rehabilitate,  preserve, 
and  maintain  historic  or  prehistoric  sites,  build¬ 
ings,  objects,  and  properties  of  national  historical 
or  archaeological  significance  and,  where  deemed 
desirable,  establish  and  maintain  museums  in  con¬ 
nection  therewith. 

(g)  Erect  and  maintain  tablets  to  mark  or  com¬ 
memorate  historic  or  prehistoric  places  and  events 
of  national  historical  or  archaeological  signifi¬ 
cance. 

(h)  Operate  and  manage  historic  and  archaeo- 
logic  sites,  buildings,  and  properties  acquired 
under  the  provisions  of  this  Act  together  with 
lands  and  subordinate  buildings  for  the  benefit  of 
the  public,  such  authority  to  include  the  power  to 
charge  reasonable  visitation  fees  and  grant  con¬ 
cessions,  leases,  or  permits  for  the  use  of  land, 
building  space,  roads,  or  trails  when  necessary  or 
desirable  either  to  accommodate  the  public  or  to 
facilitate  administration:  Provided,  That  such 
concessions,  leases,  or  permits  shall  be  let  at  com¬ 
petitive  bidding  to  the  person  making  the  highest 
and  best  bid. 

(i)  When  the  Secretary  determines  that  it 
would  be  administratively  burdensome  to  restore, 
reconstruct,  operate,  or  maintain  any  particular 
historic  or  archaeologic  site,  building,  or  property 
donated  to  the:  United  States  through  the  National 
Park  Service,  he  may  cause  the  same  to  be  done 
by  organizing  a  corporation  for  that  purpose 
under  the  laws  of  the  District  of  Columbia  or  any 
State. 

(j)  Develop  an  educational  program  and  serv¬ 
ice  for  the  purpose  of  making  available  to  the 
public  facts  and  information  pertaining  to  Ameri- 


85 


i 


can  historic  and  archaeologic  sites,  buildings,  and 
properties  of  national  significance.  Reasonable 
charges  may  be  made  for  the  dissemination  of  any 
such  facts  or  information.  j 

(k)  Perform  any  and  all  acts,  and  make  such 
rules  and  regulations  not  inconsistent  with  this  Act 
as  may  be  necessary  and  proper  to  carry  out  the 
provisions  thereof.  Any  person  violating  any  of 
the  rules  and  regulations  authorized  by  this  Act 
shall  be  punished  by  a  fine  of  not  more  than  $500 
and  be  adjudged  to  pay  all  cost  of  the  proceedings. 

Sec.  3.  A  general  advisory  board  to  be  known 
as  the  “  Advisory  Board  on  National  Parks,  His- 
toric  Sites,  Buildings,  and  Monuments”  is  hereby 
established,  to  be  composed  of  not  to  exceed  eleven 
persons,  citizens  of  the  United  States,  to  include 
representatives  competent  in  the  fields  of  history, 
archaeology,  architecture,  and  human  geography, 
who  shall  be  appointed  by  the  Secretary  and  serve 
at  his  pleasure.  The  members  of  such  board  shall 
receive  no  salary  but  may  be  paid  expenses  inci¬ 
dental  to  travel  when  engaged  in  discharging  their 
duties  as  such  members. 

It  shall  be  the  duty  of  such  board  to  advise  on 
any  matters  relating  to  national  parks  and  to  the 
administration  of  this  Act  submitted  to  it  for  con¬ 
sideration  by  the  Secretary.  It  may  also  recom¬ 
mend  policies  to  the  Secretary  from  time  to  time 
pertaining  to  national  parks  and  to  the  restoration, 
reconstruction,  conservation,  and  general  adminis¬ 
tration  of  historic  and  archaeologic  sites,  build¬ 
ings,  and  properties. 

Sec.  4.  The  Secretary,  in  administering  this  Act, 
is  authorized  to  cooperate  with  and  may  seek  and 
accept  the  assistance  of  any  Federal,  State,  or 
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municipal  department  or  agency,  or  any  educa¬ 
tional  or  scientific  institution,  or  any  patriotic 
association,  or  anv  individual. 

(b)  When  deemed  necessary,  technical  advisory 
committees  may  be  established  to  act  in  an  advisory 
capacity  in  connection  with  the  restoration  or  re¬ 
construction  of  any  historic  or  prehistoric  building 
or  structure. 

(c)  Such  professional  and  technical  assistance 
may  be  employed  without  regard  to  the  civil-service 
laws,  and  such  service  may  be  established  as  mav 
be  required  to  accomplish  the  purposes  of  this  Act 
and  for  which  money  may  be  appropriated  by  Con¬ 
gress  or  made  available  by  gifts  for  such  purpose. 

Sec.  5.  Nothing  in  this  Act  shall  be  held  to  de¬ 
prive  any  State,  or  political  subdivision  thereof,  of 
its  civil  and  criminal  jurisdiction  in  and  over  lands 
acquired  by  the  United  States  under  this  Act. 

Sec.  6.  There  is  authorized  to  be  appropriated 
for  carrying  out  the  purposes  of  this  Act  such  sums 
as  the  Congress  may  from  time  to  time  determine. 

Sec.  7.  The  provisions  of  this  Act  shall  control 
if  any  of  them  are  in  conflict  with  any  other  Act  or 
Acts  relating  to  the  same  subject  matter. 

Approved,  August  21, 1935. 


U.  S.  GOVERNMENT  PRINTING  OFFICE:  t#3« 


FOR  THE  DISTRICT  OF  COLUMBIA 


APRIL  TERM,  1936 


No.  6827. 
Special  Calendar 


AUGUST  BALTER,  EDWARD  C.  BARNIDGE,  LOUIS 

CHRISTOPHERSON  et  al.,  Appellants, 


HAROLD  L.  ICKES,  Individually  and  as  Secretary  of  the 
Interior  of  the  United  States,  ARNO  B.  CAMMERER, 
Individually  and  as  Director  of  the  National  Park  Service 
of  the  United  States,  et  al.,  Appellees. 


APPELLANTS’  REPLY  BRIEF. 


EDMUND  M.TOLAND, 

DAVID  H.  ROBERTSON, 

Attorneys  for  Appellants 


St.  Louis  Law  Printing  Co.,  415  North  Eighth  Street.  CE  ntral  4477. 


i 


INDEX. 


Page 

Scope  of  this  reply  brief  and  respecting  the  briefs 
of  amici  curiae  . I  1 

Respecting  issues  made  by  the  appellees  and  proof 
of  certain  facts  . 2 

(a)  Pleading  and  proof  respecting  interests  in 

real  property  as  owner,  lessee  or  tenant 
from  month  to  month . 3 

(b)  Averments  that  certain  of  plaintiffs  are 

manufacturers  or  merchants . j .  4 

(c)  Averment  and  proof  of  liability  to  increased 

taxation  . 5 

The  argument  that  this  is  a  suit  against  the 
United  States . L .  7 

(1)  The  theory  of  necessity  of  individual  ac¬ 
tion  and  liabilitv . . .  7 

* 

(2)  The  claim  that  a  suit  for  injunction  against 

the  use  of  Government  funds  is  a  suit 
against  the  United  States . ;..  12 

Justiciable  interest  of  appellants . :..  16 

j 

The  argument  that  the  Citv  of  St.  Louis  is  an  in- 
dispensable  party . 18 

(a)  Appellees’ theory . I . .  IS 

(b)  Mr.  Geaslin’s  theories . 19 

(c)  Mr.  Way  man’s  theories . 19 

(d)  Reply  to  the  above  theories . .  20 

Lack  of  necessity  of  relief  respecting  the  $2,250,000  26 

Proof  of  injury  and  damage  and  adequacy  of 
remedy  at  law . | . . .  27 


11 


Further  respecting  the  use  of  funds  appropriated 
by  the  Appropriation  Act  of  April  8,  1935 .  29 

(a)  Appellees’  contentions .  29 

(b)  Congressional  debate .  31 

(c)  Appellees’  factual  authorities .  32 

(d)  Reply  to  appellees’  factual  theory .  33 

Constitutionality  of  the  Act  of  April  8,  1935,  as 
construed  by  appellees .  34 

The  constitutionalitv  of  the  Historic  Sites  Act. . .  42 

•> 

Conclusion  .  46 

Appendix  A — Opinion  of  Supreme  Court  of  Ohio 
in  case  of  State  ex  rel.  Ellis,  City  Solicitor,  vs. 
Urner,  Citv  Auditor .  47 


Appendix  B — Congressional  record  debate  in 


House  of  Representatives  upon  the  joint  reso¬ 
lution  creating  the  United  States  National  Ex¬ 
pansion  Memorial  Commission,  June  8.  1934. 
Congressional  Record,  Volume  78,  Part  10, 
pages  10883  to  10890 .  51 

Appendix  C — An  act  to  authorize  the  execution 
of  plans  for  a  permanent  memorial  to  Thomas 
Jefferson  .  84 


Appendix  D — Public — No.  739 — 74th  Congress, 
First  Deficiency  Appropriation  Act,  Fiscal  Year 
1936,  approved  June  22,  1936,  Thomas  Jefferson 


Memorial  Commission  .  86 

Appendix  E — [Public  Resolution — No.  51 — 70th 
Congress]  [S.  J.  Res.  23] .  87 

Appendix  F — Sundry  Civil  Appropriation  Act  ap¬ 
proved  March  3,  1893,  C.  208,  48  Stat.,  appro¬ 


priating  funds  to  be  expended  under  the  War 


90 


m 

Department  for  “National  Cemeteries/’  con¬ 
tained  tlie  following  (See  48  Stat.  596,  599  and 

600)  . j 

Appendix  G — 28  Stat.  584  (No.  30)  Joint  resolu¬ 
tion  authorizing  the  purchase  or  condemnation 
of  land  in  the  vicinity  of  Gettysburg,  Pennsyl¬ 
vania  .  91 


Cases  Cited. 


American  Magnetic  School  of  Healing  v.  McAn- 

nutty,  187  U.  S.  94 . 11 

Alabama  Power  Company  v.  Ickes  et  al.,  Nos, 
59,071  and  59,671,  the  opinion  by  Chief  Justice 

Wheat,  rendered  June  5,  1936 . ,9,10 

Belire  v.  Anchor  Ins.  Co.,  297  Fed.  986 . .  31 

Belire  et  al.  v.  Anchor  Insurance  Company  of  New 

York  (C.  C.  A.  2d),  296  Fed.  986,  989 . i  4 

Borden’s  Co.  v.  Baldwin,  293  U.  S.  194 . j  46 

Castleton  Corp.  v.  Sinclair,  264  U.  S.  543 . .  11 

Duke  Power  Company  v.  Greenwood  County  et  al., 

57  Sup.  Ct.  Rep.  202 . -0,10 

Earle  v.  Art  Library  Pub.  Co.,  95  Fed.  544 . .  3 

Edward  Hines,  Trustee,  v.  United  States,  263  U. 

S.  143 . 16,  17 


Elmendorf  v.  Taylor,  10  Wheat.  152 . .  26 

Ex  parte  Young,  209  U.  S.  123 . L  11 

Gregory  v.  Stetson,  133  U.  S.  579 . 19,23 

Hammer  v.  Dagenhart,  247  U.  S.  251 . .  11 

Haskins  Bros.  v.  Morgenthau  et  al.  (App.  D.  C.)!, 

85  Fed.  (2d)  677 . 12,13 

Hill  v.  Wallace,  259  U.  S.  44 . j.  11 

In  re  Ayers,  123  U.  S.  443,  501-502 . .  7,  9 


IV 


In  re  Holladay,  27  Fed.  830,  S41 .  3 

International  etc.  Co.  v.  Bruce,  194  U.  S.  601 .  8 

Johnson  v.  McAdoo,  45  App.  D.  C.  440 .  19 

Johnson  v.  McAdoo,  45  App.  D.  C.  400 .  23 

Lion  Laboratories  v.  Campbell,  Federal  Prohibi¬ 
tion  Admr.  (C.  C.  A.  2nd),  34  P"ed.  (2d)  642...  11 

Looney  v.  Crane,  245  U.  S.  178,  191 .  11 

Massachusetts  v.  Mellon,  262  U.  S.  447 . 16,17 

Morrison  v.  Work,  266  U.  S.  481 . 8,12 

Muskrat  v.  United  States,  219  U.  S.  346,  357...  16, 17 

New  Orleans  etc.  v.  Ellerman,  105  U.  S.  166 _ 16,17 

Oregon  v.  Hitchcock,  202  U.  S.  60 . 19,23 

Payne  v.  Central  Pac.  Ry.  Co.,  255  U.  S.  228, 

238  .  9 

Philadelphia  Co.  v.  Stimson,  223  U.  S.  605,  619- 

020  . 9,11 

Pierce  v.  Society  etc.,  268  U.  S.  510 .  11 

Public  Service  Co.  v.  Corboy,  250  U.  S.  153,  159. .  11 

Railway  v.  Mills,  253  U.  S.  206 .  11 

Railroad  v.  Railroad,  15  How.  233 . 19,20 

Restine,  Auditor,  v.  State  of  Indiana,  20  Ind.  328  36 

Roberts  v.  Bradfield,  12  App.  D.  C.  453 . 19,22 

Roe  v.  Kansas,  278  U.  S.  191 .  42 

Roxana  Petroleum  Co.  v.  Colquilt,  34  Fed.  (2d) 

J70  .  26 

Stanley  v.  Schwalby,  162  U.  S.  255 .  8 

State  ex  rel.  Ellis  v.  Urner,  Xo.  26,261  (opinion 
of  the  Supreme  Court  of  Ohio,  decided  Decem¬ 
ber  23,  1936)  .  25 

Street  v.  Lincoln  etc.  Co.,  254  U.  S.  88 .  11 

Swan  Land  etc.  Co.  v.  Frank,  148  U.  S.  603 _ 20,23 

Truax  v.  Raich,  239  U.  S.  33 .  11 

Transcontinental  &  Western  etc.  Co.  v.  Farley,  71 
Fed.  (2d)  288 . . 


8 


V 


Township  of  Franklin  v.  Tugwell,  85  Fed.  (2d) 

20S  . |  9 

U.  S.  ex  rel.  Goldberg  v.  Daniels,  231  U.  S.  219..  j  8 

United  States  v.  Bank  etc.,  296  U.  S.  463 . 19,  23 

United  States  v.  Butler,  297  U.  S.  1 . j  43 

United  States  v.  Gettysburg  Electric  Railway,  i 
160  U.  S.  668  . !  42 

_  i 

United  States  w  Curtiss-AVright  Ex])ort  Corpora¬ 
tion,  57  Su]).  Ct.  Rep.  216,  1.  c.  219 .  35 

United  States  v.  Certain  Lands,  78  Fed.  (2d)  684, 

687-688  . |  45 

Via  v.  State  Commission,  296  U.  S.  549 .  29 


Other  Authorities  Cited. 

! 

Blackstone’s  Comm.  I,  p.  335,  footnote . j  36 

Burnet,  History  of  My  Own  Time,  II,  p.  43 . !  36 

Cong.  Record,  74th  Congress,  First  Session,  Yol. 

79,  pp.  928  to  954 .  32 

Constitution,  Art.  I,  Sec.  9,  clause  7 . 15,30 

Constitution,  Art.  I,  Sec.  8,  clause  1 . 30,35 

Constitution,  Art.  IV,  Sec.  3,  clause  2 . j  46 

Country  Gentleman,  May,  1936  (Honorable  Ben-; 

nett  Champ  Clark)  . ;  40 

Hallam,  Const.  History  England  (1877)  III,  p.i 

116  . j  36 

Hatsell,  Precedents  House  of  Commons  (1796)  III 

93  ff . j  36 

Holdsworth,  History  Eng.  Law  (1927)  VI,  p.  251  36 

House  Documents,  Yol.  118,  Xo.  854,  62nd  Cong., 

2nd  Sess.  1911-1912 .  41 

i 

Maitland’s  Constitutional  History  of  England,; 

183-184  . 1  36 

Stubbs,  Const.  History  II,  pp.  565-568 . ;  36 

9  William  III,  c.  23 . j  36 


UNITED  STATES  COURT  OF  APPEALS 

i 

FOR  THE  DISTRICT  OF  COLUMBIA. 


APRIL  TERM,  1936. 


No.  6827. 
Special  Calendar. 


AUGUST  BALTER,  EDWARD  C.  BARNIDGE,  LOUIS 

CHRISTOPHERSON  et  al.,  Appellants, 

vs.  j 

HAROLD  L.  ICKES,  Individually  and  as  Secretary  of  the 
Interior  of  the  United  States,  ARNO  B.  CAMMERER, 
Individually  and  as  Director  of  the  National  Park  Service 
of  the  United  States,  et  al.,  Appellees. 


APPELLANTS’  REPLY  BRIEF. 
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SCOPE  OF  THIS  REPLY  BRIEF  AND 
RESPECTING  THE  BRIEFS  OF 
AMICI  CURIAE. 

This  brief  will  reply  to  the  brief  filed  by  the  appel¬ 
lees  and  also,  as  will  be  noted,  will  reply  to  the  briefs 
filed  by  Edgar  H.  Wayman,  Esquire,  and  Bon  Geaslin, 


Esquire,  as  amici  curiae.  Since  the  brief  filed  by 
Clifford  Greve,  Esquire,  consists  principally  of  state¬ 
ments  that  are  not  only  entirely  de  hors  the  record, 
but  which  contradict  the  record  (and  also  which  ap¬ 
pellants  do  not  admit  to  be  true  in  fact),  and  since, 
further,  appellants  regard  the  latter  brief  as  being 
scandalous  and  impertinent,  and  have  filed  a  motion, 
now  pending,  to  strike  such  brief  from  the  files,  no 
reply  or  further  attention  will  be  given  thereto. 

it  should  further  be  brought  to  the  attention  of  the 
Court  both  that  the  TV  m.  D.  Mitchell,  whose  name  ap¬ 
pears  as  counsel  upon  the  brief  filed  by  Mr.  Geaslin, 
is  not  the  Wm.  D.  Mitchell  who  was  formerly  Attor¬ 
ney-General  of  the  United  States.  Also,  there  is 
nothing  to  show  that  the  United  States  Territorial 
Expansion  Commission,  whose  counsel  Mr.  Geaslin  is, 
has  approved  of  the  brief  filed  by  him.  At  least  one 
member  has  never  seen  it. 


RESPECTING  ISSUES  MADE  BY  THE 
APPELLEES  AND  PROOF  OF 
CERTAIN  FACTS. 

Both  in  their  statement  and  in  their  argument  ap¬ 
pellees  have  asserted  with  respect  to  the  matter  of  in¬ 
creased  taxes:  first ,  that  appellants  did  not  adduce  a 
scintilla  of  evidence  that  they  had  any  interest  in  real 
property  sought  to  be  acquired  by  the  appellees  (Ap¬ 
pellees  ’  Brief,  p.  8);  and,  second ,  that  there  was  no 
averment  that  any  of  appellants  are  manufacturers 
or  merchants  (Appellees'  Brief,  p.  13);  and,  third, 
that  there  is  no  proof  that  appellants  own  any  kind 
of  property  subject  to  taxation,  other  than  real  prop- 


erty  located  in  the  area  sought  to  be  acquired  by  ap¬ 
pellees  (Appellees’  Brief,  pp.  10  and  11). 

Similar  statements  are  repeated  in  the  argument  at 
pages  50  to  52  of  appellees’  brief.  Also  the  same 
matters  are  presented  at  pages  41  to  45  of  M r.  Geas- 
lin’s  brief. 

(a)  Pleadin.fi  and  Proof  Respecting  Interests  in  Real 
Property  as  Owner,  Lessee  or  Tenant 
From  Month  to  Month. 

Appellees  rely  upon  Equity  Rule  30,  which  requires 
that  a  denial  of  knowledge  sufficient  to  form  a  belief 
be  treated  as  a  denial  of  an  averment  of  a  bill  of  com¬ 
plaint.  Appellees  did  deny  knowledge  sufficient  to 
form  a  belief,  so  that  strict  proof  was  required,  but 
in  the  oral  argument  counsel  for  appellees  also  as¬ 
serted  that,  because  the  answers  were  verilied,  the 
evidence  of  two  witnesses,  or  of  one  witness,  and  cor¬ 
roborative  circumstances  was  required.  Counsel  was 
in  error.  Answers  under  oath  are  no  longer  required, 
so  that  the  sole  effect  of  the  denial,  under  oath,  of 
knowledge  was  merely  to  put  the  appellants  upon  their 
proof.  The  effect  of  the  oath  was  nugatory.  Nothing 
more  than  evidence  tending  to  prove  the  averments  of 
the  bill  to  the  satisfaction  of  a  court  hearing  a  motion 
for  temporary  injunction  could  have  been  required. 

But,  moreover,  it  has  always  been  the  rule,  that  a 
denial  of  knowledge  sufficient  to  form  a  belief  does 
not  require  the  testimony  of  two  witnesses,  orl  of  one 
witness,  and  corroborative  circumstances  {In  re  Hol- 
laday ,  27  Fed.  830,  841;  Earle  v.  Art  Library  Pub. 
Co.,  95  Fed.  544).  j 

The  bill  was  verified  and  was  therefore  an  affidavit. 
Hence  there  was  sufficient  proof.  In  addition,  there  are 
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the  corroborating  circumstances  that  appellants  filed 

this  suit.  If  without  interest  in  the  subject  matter, 

most  certainlv  thev  would  not  have  sued. 

*  * 

Mr.  Geaslin’s  brief  (page  28)  attempts  to  criticize 
the  verification  of  the  bill  of  complaint  because  it  was 
verified  by  one  of  appellants'  attorneys.  He  cites 
Belire  et  al.  v.  Anchor  Insurance  Company  of  New 
York  (C.  C.  A.  2d),  29(3  Fed.  986,  989.  The  affidavit 
in  the  Behre  case  was  only  upon  information  and  be¬ 
lief,  and  showed  that  the  affiant  did  not  have  knowl¬ 
edge  of  the  facts.  The  affidavit  in  the  case  at  bar 
states  that  the  alliant  is  acquainted  with  the  facts  set 
out  in  the  bill  of  complaint,  and  that  the  averments 
thereof  are  true. 

All  of  such  facts  respecting  the  interests  of  appel¬ 
lants  in  real  property  are  alleged  at  pages  20  to  24  of 
the  record.  They  are  facts  that  can  be  obtained  as 
matters  of  first-hand  knowledge.  The  bill  of  com¬ 
plaint  as  an  affidavit  was  entirely  sufficient  to  over¬ 
come  the  technical  denials  of  the  answers. 

(b)  Averments  That  Certain  of  Plaintiffs  Are 
Manufacturers  or  Merchants. 

Clause  B.  paragraph  18  of  the  bill  of  complaint  (R. 
27)  avers  that  appellants,  as  thereafter  stated,  are  oc¬ 
cupying  premises  either  owned  by  them  or  of  which 
they  are  tenants  or  lessees,  “with  machinery,  equip¬ 
ment  and  stocks  of  merchandise  and  materials,”  and 
that  upon  the  taking  of  possession  of  such  premises 
by  the  United  States,  either  after  a  judgment  of  con¬ 
demnation  or  by  seizure  prior  to  judgment,  appel¬ 
lants  would  be  compelled  to  remove  such  machinery, 
equipment,  merchandise  and  materials  and  install 
them  in  other  property.  There  follow  detailed  aver- 


ments  of  the  cost  of  removal  to  each  appellant  by 
name  (R.  28). 

The  foregoing  averments  are  sufficient  averments 
that  appellants  are  merchants  or  manufacturers;  The 
question  arises  regarding  the  St.  Louis  tax  j  upon 
merchants  and  manufacturers,  which  tax  is  the!  same 
in  each  instance;  that  is  to  say,  the  general  tax  rate 
upon  the  property  of  merchants  and  manufacturers  is 
the  same;  thev  are  in  the  same  class  for  taxation!  Anv 
one  having  a  stock  of  merchandise  is  a  merchant!  The 
averment  of  facts  constituting  one  a  merchant  is  suffi¬ 
cient  without  the  use  of  the  specific  appellation,  “  mer¬ 
chant.’  ’  The  same  is  true  as  to  the  averment  of  facts 

i 

constituting  one  a  manufacturer. 

The  denials  were  only  of  knowledge  sufficient  to 
form  a  belief.  The  bill  of  complaint  was  verified;  in 
addition,  the  survey  of  the  St.  Louis  Chamber  of 
Commerce  (R.  132-140)  is  sufficient  corroborating 
proof  that  the  appellants  named  in  the  bill  of  com¬ 
plaint  (R.  28)  are  manufacturers  or  merchants  and 
come  within  the  special  class  thereof  for  general  taxa¬ 
tion  bv  the  Citv  of  St.  Louis.  ! 

»  • 

(c)  Averment  and  Proof  of  Liability  to  Increased 

Taxation .  j 

Appellees  and  amici  curiae  make  the  argument  that 
there  was  neither  pleading  nor  proof  that  any  appel¬ 
lant  had  any  property  subject  to  taxation  as  the  prop- 
ertv  of  the  merchants  or  manufacturers.  Clause  D, 
paragraph  18  of  the  bill  of  complaint  (R.  29-30)  avers 
that  plaintiffs  are  also  the  owners  of  “property 
that  is  not  embraced  in  any  interest  in  real:  estate 
which  the  defendants  intend  to  take.”  It  is  further 
averred  that,  as  a  result  of  acquisition  of  title  of  the 


area  by  the  United  States,  it  will  be  necessary  to 
raise  the  tax  rate  upon  all  remaining  “property  sub¬ 
ject  to  taxation.’ ’  The  appellees  appear  to  assume 
that  the  word  “property’’  must  mean  real  property, 
and  that  since,  as  established  by  affidavits,  the  rate  of 
taxation  for  general  revenue  upon  real  property  has 
reached  the  constitutional  limit  of  Section  11,  Article 
X.  Missouri  Constitution,  then  appellants  cannot  suf¬ 
fer  any  increased  taxation.  However,  property  is  a 
generic  term.  It  not  only  includes  real  property,  but 
personal  property,  and  it  includes  the  special  class  of 
the  personal  property  of  merchants  and  manufactur¬ 
ers  who  are  subject  to  general  taxation  for  general 
revenue  purposes  by  the  City  of  St.  Louis,  and  now 
pay  at  the  rate  of  only  20  cents  per  $100.00  valuation 
for  general  revenue  of  the  city  (R.  128),  and  can  be 
taxed  in  addition  $1.07  per  $100.00  valuation  before 
the  constitutional  limit  can  be  reached. 

In  addition,  “property”  includes  real  property,  the 
taxes  upon  which  will  be  increased  to  pay  interest  and 
sinking  fund  of  the  bonds  issued  by  the  citv.  If  the 

<7  *  * 

United  States  acquires  the  area,  additional  taxes  upon 
other  real  property,  as  well  as  personal  property  of 
every  class,  must  be  levied  to  make  up  for  the  defi¬ 
ciency  in  taxes  for  interest  and  sinking  fund  of  the 
bonds  issued,  which  latter  tax  for  interest  and  sinking 
fund  of  bonds  is  not  subject  to  constitutional  limitation 
(R.  127).  Such  deficiencv  will  be  caused  by  the  ex- 
emption  of  the  area  from  taxation.  Ail  the  foregoing 
matters  were  suiiiciently  alleged  and  were  specifically 
proven  both  by  the  affidavit  of  Louis  Xolte  and  by  the 
affidavit  of  Ralph  W.  Coale. 


THE  ARGUMENT  THAT  THIS  IS  A  SUIT 
AGAINST  THE  UNITED  STATES. 


Appellees’  brief  devotes  passes  15  to  34  to  an  argu¬ 
ment  that  this  is  a  suit  against  the  United  States. 
The  brief  of  Mr.  Geaslin,  as  amicus  curiae,  contains 
the  same  argument  at  pages  12  to  21.  It  will  be  later 
shown  that  the  argument  of  both  briefs  is  derived 
from  the  same  source  and  has  been  made,  but  never 
adopted  by  any  court,  in  four  prior  important ,  cases. 


i 

The  argument  is  branched  into  two  assertions,  viz.: 

(1)  That  a  suit  against  an  officer  is  a  suit  against 
the  sovereign  unless  an  action  for  tort  would  lie  if 
the  officer  were  only  an  individual  doing  the  acts:  which 
are  alleged  to  be  unauthorized; 


(2)  That  a  suit  to  enjoin  the  illegal  use  of  Govern¬ 
ment  funds  is  inherently  a  suit  against  the  United 
States. 


(1)  The  Theory  of  Necessity  of  Individual 
Action  and  Liability. 

! 

The  first  assertion  above  is  based  upon  a  dictum 
found  in  In  re  Ayers ,  123  U.  S.  443,  501-502,  and 
never  stated  in  anv  other  case.  In  the  last-cited  case, 
Ayers,  Attorney-General  of  Virginia,  had  b$en  en¬ 
joined  by  a  United  States  court  for  suing  for  taxes 
due  the  State  of  Virginia.  The  state  had  enacted  a 
statute  contracting  that  interest  coupons  upon  state 
bonds  should  be  received  in  payment  of  state  taxes. 
Thereafter  such  statute  was  repealed,  but  its  repeal 
held  unconstitutional  by  the  courts.  Later  another 
statute  (the  Act  of  May  12,  1887)  was  enacted  requir- 
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ing  suits  to  be  brought  for  taxes  against  those  who 
had  theretofore  tendered  coupons  in  payment  of  taxes, 
with  provisions  that  required  not  only  proof  that  the 
coupons  were  not  counterfeit,  but  production  of  the 
bond  from  which  cut.  An  injunction  was  granted  re¬ 
straining  the  Attornev-General  from  bringing  anv 
such  suit ;  it  was  violated  by  him,  for  which  he  was 
adjudged  guilty  of  contempt.  Upon  habeas  corpus  it 
was  held  ( 123  I  .  S.y  1.  c.  492-493)  that  the  gravamen 
of  the  complaint  was 

“that  the  Act  of  May  12,  1887,  is  unconstitutional 
and  void,  because  it  impairs  the  obligation  of  the 
contract  of  the  State  of  Virginia  by  which  it 
agreed  to  receive  coupons  cut  from  its  bonds  in 
payment  of  debts,  demands,  and  taxes  due  to  it.” 

Further  (123  l  .  S .,  1.  c.  502)  the  Court  held  the 
suit  to  be  one 

“indirectly,  to  compel  the  specific  performance  of 
the  contract.” 

The  contract  was  that  of  the  state  itself;  therefore 
the  suit  was,  in  fact,  against  the  state. 

The  foregoing  is  a  familiar  rule,  exemplified  in 
Transcontinental  &  Western  etc.  Co.  v.  Farley ,  71 
Fed.  (2d)  288;  International  etc.  Co.  v.  Bruce,  194 
U.  S.  601;  Stanley  v.  Schwalby ,  162  U.  S.  255;  U.  S. 
ex  rel.  Goldberg  v.  Daniels,  231  U.  S.  219;  Morrison 
v.  Work,  266  U.  S.  481. 

A  suit  to  restrain  an  officer  from  abrogating  a  con¬ 
tract  of  the  sovereign  is  a  suit  against  the  sovereign 
for  specific  performance  of  the  contract.  In  the  case 
at  bar  there  is  no  contract  and  no  abrogation  or  re¬ 
fusal  to  perform  a  contract  sought  to  be  enjoined. 
In  re  Ayres  has  no  application. 


The  dictum  of  In  re  Ayres  (123  U.  S.  501-502), 
quoted  in  appellees  ’  brief,  page  19,  is  that  only  acts 
of  an  officer  that  can  be  considered  solelv  as  those  of 

4- 

an  individual  can  be  enjoined.  There  was  no  ques¬ 
tion  in  In  re  Ayres  before  the  Court  except  that  of  a 
contract;  hence  the  dictum  is  not  law,  especially  in 
view  of  later  cases  to  be  cited  here. 

Appellees’  brief  (pp.  19-34)  argues  that  unlesb  Mr. 
Ickes,  purely  as  an  individual ,  could  be  sued  for  buy¬ 
ing  personal  property  he  cannot  be  sued  as  an  officer 
for  an  injunction  to  restrain  him  from  buying  real 
property,  no  matter  how  void  of  authority  and  how 
damaging  his  acts  might  be. 

o  r'  q 

The  same  argument  was  made  before  this  Coyrt  in 
Township  of  Franklin  v.  Tug  well,  85  Fed.  (2d)  208. 
The  brief  filed  by  Rexford  G.  Tugwell,  as  Resettle¬ 
ment  Administrator,  at  pages  13  to  28,  contained  the 
argument  here  made  by  appellees. 


In  Duke  Power  Company  v.  Greenwood,  County 
et  al.,  57  Sup.  Ct.  Rep.  202,  Mr.  Ickes,  as  Federal 
Emergency  Administrator  of  Public  Works,  filed  a 
brief,  pages  62  to  69  of  which  brief  are  the  same  as 
pages  19  to  34  of  appellees’  brief  here. 


In  the  two  cases  in  equity  in  the  Supreme  Court  of 
the  District  of  Columbia,  both  entitled  Alabama  Power 
Co.  v.  Harold  L.  Ickes ,  and  numbered  59,071  and 
59,671,  Mr.  Ickes  made  the  same  contention. 


In  Township  of  Franklin  v.  Tugwell  this  Court  dis¬ 
posed  of  the  contention  both  upon  reason  and;  logic 
and  upon  the  authority  of  Philadelphia  Co.  v.  Stim- 
son,  223  U.  S.  605,  619-620,  and  Payne  v.  Central  Pac. 
Ry.  Co.,  255  U.  S.  228,  238,  and  the  many  decisions 
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cited  in  the  latter  two  cases.  Township  of  Franklin 
v.  Tugwell  is  the  complete  answer  to  appellees’  con¬ 
tention. 

In  Duke  Power  Co.  v.  Greenwood  et  al.  the  Supreme 
Court  reversed  and  remanded  the  case  for  a  retrial, 
because  the  District  Court  had  attempted  a  partial 
trial  despite  the  fact  that  a  prior  decree  had  not  been 
vacated  as  ordered  by  the  Circuit  Court  of  Appeals. 
It  appears  obvious  that  had  there  been  any  merit  in 
Mr.  Ickes’  contention  that  the  suit  was  one  against 
the  United  States,  the  Supreme  Court  would  not  have 
ordered  a  new  trial  in  the  District  Court;  there  could 
be  no  object  in  a  trial  in  a  cause  of  which  the  court 
below  could  have  no  jurisdiction. 

In  the  two  cases  of  Alabama  Power  Company  v. 
Ickes  et  al.,  Xos.  59071  and  59,671,  the  opinion  of 
Chief  Justice  Wheat,  rendered  June  5,  1936.  refused 
to  follow  the  present  contention  of  appellees. 

The  above  cases  obviate  any  need  to  go  deeply  into 
the  dialectical  composition  of  appellees’  contentions. 
Moreover,  the  logical  answer  thereto  is  evident.  To 
argue  that  a  suit  must  be  against  the  sovereign  in 
every  instance  except  when  an  action  against  an  officer 
as  a  private  individual  can  be  maintained,  is  to  argue 
that  an  officer  acting  without  authority  can  never  be 
enjoined.  In  no  instance  does  a  government  officer 
ever  act  as  an  individual;  he  must  and  can  act  only  as 
an  officer.  In  Township  of  Franklin  v.  Tugwell ,  Mr. 
Tugwell  was  buying  land  as  an  officer  and  clearly  not 
as  an  individual.  As  an  individual  he  had  the  right  to 
buy  all  the  land,  anywhere  and  any  time,  that  he  could 
pay  for  and  could  not  be  enjoined  therefrom.  As  an 
officer  he  had  no  such  power,  and  because  of  the  conse- 
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quential  damages  flowing  to  the  plaintiffs  as  the  re¬ 
sult  of  his  unauthorized  acts,  he  was  enjoined. 

In  Philadelphia  Co.  v.  Stimson,  Mr.  Stimson  was 
threatening,  in  his  capacity  as  an  officer,  and  not  as 
individual,  to  cause  prosecutions. 

i 

Likewise,  in  Ex  parte  Young,  209  U.  S.  123,  the  in¬ 
junction  was  against  proceedings  by  Mr.  Young  as 
Attorney-General,  and  only  in  his  capacity  as  such. 
Mr.  Young  could  not,  as  an  individual,  have  instituted 
proceedings  which  the  Attorney-General  alone  had 
the  power  to  institute.  ! 

A  merican  Magnetic  School  of  Healing  v.  McAnnutty, 
187  U.  S.  94,  also  defeats  appellees’  theory.  There 
the  Assistant  Post  Master  General  barred  the  com¬ 
plainant  from  use  of  the  mails,  something  that  such 
officer  could  not  possibly  have  done  as  an  individual. 
The  Supreme  Court  did  not  appear  to  regard  it:  nec- 

essarv  to  find  that  the  officer  would  have  been  liable 
* 

for  tort  “if  his  actions  had  been  those  of  an  indi¬ 
vidual”  (to  quote  from  appellees'  brief,  p.  27),  but 
held  that  his  actions  were  as  an  officer  without  author¬ 
ity  and  that  an  injunction  should  issue. 

In  addition,  we  cite:  Pierce  v.  Society  etc.  268  U.  S. 
510;  Truax  v.  Raich,  239  U.  S.  33;  Public  Service  Co. 
v.  Corboy ,  250  U.  S.  153,  159;  Looney  v.  Crane,  245 
U.  S.  178,  191;  Hammer  v.  Dagenhart,  247  U.  S.  251; 
Hill  v.  Wallace,  259  U.  S.  44;  Castleton  Corp.  v.  Sin¬ 
clair ,  264  U.  S.  543;  Railway  v.  Mills ,  253  U.  S.  206; 
Street  v.  Lincoln  etc.  Co.,  254  U.  S.  88;  Lion  Labora¬ 
tories  v.  Campbell ,  Federal  Prohibition  Admr.  (C.  C. 
A.  2nd).  34  Fed.  (2d)  642.  The  foregoing  cases  apply 
the  principle  of  Philadelphia  Co.  v.  Stimson  in  j  vary¬ 
ing  degrees. 
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TUe  rest  the  instant  point  upon  the  observation  that, 
could  appellees  succeed  in  their  theory  now  presented 
for  the  fifth  time,  but  never  yet  adopted  by  any  court, 
all  possibility  of  a  citizen’s  obtaining  injunctive  relief 
against  the  unauthorized  acts  of  an  officer  would  com- 
pietely  vanish. 

(2)  The  Claim  That  a  Suit  for  Injunction  Against 
the  Use  of  Government  Funds  Is  a  Suit 
Against  the  United  States. 

Appellees’  brief,  pages  16-17,  commences  its  argu¬ 
ment  that  this  is  a  suit  against  the  United  States  by 
the  claim  that  this  suit  attempts  to  control  the  use 
of  United  States  funds,  to  wit,  $6,750,000,  attempted 
to  be  allocated  bv  the  President’s  Executive  Order 
No.  7253  and  $2,250,000  paid  into  the  treasury  by  the 

Uitv  of  St.  Louis. 

* 

Mr.  Geaslin’s  brief,  pages  13-21,  makes  the  same 
claim. 

The  intent  of  the  bill  of  complaint  is  an  injunction 
against  the  use  of  such  two  funds  as  directed  by  the 
Executive  Order  (R.  40),  and  the  petition  for  a  de¬ 
claratory  judgment  is  for  a  declaration  of  lack  of 
power  of  appellees  to  use  such  funds. 

Appellees’  theory  (and  that  of  Mr.  Geaslin's  brief) 
is  that  a  suit  for  an  injunction  against  an  officer  who 
intends  and  threatens  to  make  an  unauthorized  use 
of  funds  of  the  United  States  with  a  resulting  irrepa¬ 
rable  injury  to  the  complainant  is  a  suit  to  control 
funds  of  the  United  States;  hence  it  is  directed  solelv 
to  its  effect  upon  the  United  States  itself  and  is  there¬ 
fore  a  suit  against  the  United  States. 

Morrison  v.  Work,  266  U.  S.  481,  and  Haskins  Bros. 
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v.  Morgenthau  et  al.  (App.  D.  C.),  85  Fed.  (2d)  677, 
are  cited  by  appellees. 

Appellees’  argument  here  is  a  further  development 
of  that  made  in  Township  of  Franklin  v.  Tug  well, 
supra;  Duke  Power  Company  v .  Greenwood  County 
et  al.,  supra,  and  Cases  Nos.  59,071  and  59,671,  Ala¬ 
bama  Power  Co.  v.  Ickes  et  al.,  supra. 

The  disposition  of  such  cases  by  the  respective 
courts  fully  answers  appellees’  contention.  Neverthe¬ 
less,  the  cases  upon  which  appellees  rely  will  be  eval¬ 
uated  and  compared  with  the  instant  case. 

M  orrison  v.  Work  was  where  the  plaintiff,  an  In¬ 
dian,  sued  for  an  injunction  to  restrain  the  Secretary 
of  the  Interior  from  executing  certain  acts  of.  Con¬ 
gress  which  directed  the  Secretary  to  act  with  respect 
to  certain  lands  owned  by  the  United  States  as  guard¬ 
ian  for  plaintiff’s  Indian  tribe.  The  complaint  was 
that  such  acts  of  Congress  violated  a  treaty  agree¬ 
ment  between  the  United  States  and  the  Indian  \tribe, 
and  specific  performance  of  such  treaty  agreement 
was  sought.  The  suit  was  (a)  not  only  clearly  one 
to  compel  specific  performance  of  a  treaty  agreement 
by  the  United  States  itself  and,  therefore,  a  suit 
against  the  United  States  (In  re  Ayres,  supra;  Trans¬ 
continental  etc.  Co.  v.  Farley ,  supra;  U.  S.  ex  ret.  v. 
Daniels,  supra;  International  etc.  Co.  v.  Bruce, 
supra),  but  (b)  also  the  suit  attempted  to  control  and 
direct  the  disposition  of  property  owned  by  the  United 
States.  | 

In  Haskins  Bros.  v.  Morgenthau  it  was  averred  that 
the  Secretary  of  the  Treasury  was  directed  by  an  act 
of  Congress  to  pay  to  the  Philippine  Government  cer- 
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tain  processing  taxes  themselves  averred  to  have  been 

unconstitutionally  laid  and  collected.  The  bill  of  com- 

•> 

plaint  then  averred  that  such  tax  funds  were  the  prop¬ 
erty  of  plaintiff  and  prayed  that  they  be  held  as  a 
trust  fund  for  plaintiff,  and  that  the  Secretary  of  the 
Treasury  be  enjoined  from  executing  the  above  act 
of  Congress,  which  directed  the  payment  of  such  tax 
funds  to  the  Philippine  Government.  The  bill  sought 
to  establish  a  lien  upon  the  tax  funds, 

4  *and  that  the  $26,000,000  be  declared  a  trust  fund 
and  be  ordered  by  the  Court  to  be  paid  to  appel¬ 
lant  and  others  similarly  situated"  (85  Fed.  [2d], 

l.  c.  680 ). 

Mr.  Geaslin’s  brief  quoted  part  of  the  opinion,  but 
does  not  quote  the  premises  of  the  conclusions  which 
it  quotes.  They  are  (85  Fed.  [2d],  l.  c.  680-681)  : 

“  [1,  2]  First.  We  think  the  suit  is  in  effect  one 
against  the  United  States.  It  is  brought  against 
the  Secretary  of  the  Treasury,  the  Treasurer  and 
the  Comptroller  General  in  their  official  capaci¬ 
ties.  It  seeks  to  compel  the  payment  of  money 
now  deposited  in  the  United  States  Treasury.  In 
this  view  the  United  States  are  necessary  par¬ 
ties,  and,  since  they  have  not  consented  to  be 
sued,  the  suit  against  the  officers  of  the  United 
States  cannot  be  maintained.  We  know  of  no 
power  in  this  or  any  other  court  to  compel  the 

Secretarv  of  the  Treasury  or  the  Treasurer  of 
•  * 

the  United  States,  in  a  suit  brought  against  them 
in  their  official  capacities,  to  pay  out  money  in 
the  treasury  in  a  manner  contrary  to  that  directed 
by  Conyress.  We  hold  these  general  principles 
to  be  axiomatic: 

“[3]  First,  that  an  act  of  Conyress  is  neces- 
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sary  for  the  withdrawal  of  money  from  the  pub¬ 
lic  treasury; 

“[4]  Second,  that  no  suit  can  be  brought  to 
enforce  the  makiny  of  an  appropriation. 

The  Haskins  Brothers  case  is  precisely  opposite 
to  this  case.  There  the  plaintiff  set  up  a  claim  to 
funds  owned  by  the  United  States,  and  the  only  pur¬ 
poses  of  the  suit  were  to  enforce  such  claim  against 
the  United  States  by  having  an  appropriation  act 
of  Congress  disregarded  and  an  appropriation  made 
by  the  Secretary  of  the  Treasury  to  plaintiff  without 
any  appropriation  act  of  Congress  to  the  latter  effect, 
such  being  plain  defiance  of  Clause  7 ,  Section  9,  Ar¬ 
ticle  I  of  the  Constitution ,  which  forbids  the  with¬ 
drawal  of  money  except  in  consequence  of  appropria¬ 
tions  made  by  law  of  Congress.  Money  paid  into  the 
treasury  is  the  property  of  the  United  States;  a  suit 
to  obtain  such  money  is  a  suit  against  the  United 
States. 

Here  no  claim  to  funds  is  made;  appellants  seek 
only  to  restrain  acts  which  could  not  be  performed 
without  the  use  of  government  funds.  No  control, 
direction  or  claim  to  such  funds  is  sought  or  asserted. 

We  conclude  the  present  discussion  by  stating  that 
appellants’  claim  (that  this  suit  to  restrain  the  uncon¬ 
stitutional  use  of  funds  to  the  special  injury  of  the 
plaintiffs  is  a  suit  against  the  United  States)  appears 
to  be  based  somewhat  largely  upon  the  fact  that  Mr. 
Morgenthau,  Secretary  of  the  Treasury,  was  ma.de  a 
party.  But  Mr.  Morgenthau  is  not  an  indispensable 
party;  full  relief  could  be  obtained  by  an  injunction 
against  Mr.  Ickes  and  Mr.  Cammerer  only,  and  ac¬ 
cording  to  the  form  of  the  temporary  injunction  pend- 
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ing  appeal  (R.  151-152).  If  it  is  the  inclusion  of  Mr. 
Morgenthau  that  appellees  rely  upon  as  bringing  the 
United  States  in  as  a  party,  then  appellants  will  be 
satisfied  that  he  be  omitted  from  all  decrees. 

Mr.  Morgenthau,  however,  was  a  party  in  Township 
of  Franklin  v.  Tugwell ,  and  that  suit  was  held  not  to 
be  a  suit  against  the  United  States. 

JUSTICIABLE  INTEREST  OF  APPELLANTS. 

Pages  34  to  39  of  appellees’  brief  present  the  con¬ 
tention  headed  “This  suit  presents  no  justiciable  case 
or  controversy.”  It  is  also  true,  however,  that  all 
through  appellees’  argument  that  this  is  a  suit 
against  the  United  States  (Appellees’  Brief,  pp.  lb- 
34)  is  interwoven  the  threads  of  the  contention  that 
there  is  here  no  justiciable  controversy. 

The  part  of  the  argument  at  pages  15  to  34  ap¬ 
pears  to  insist  that  since,  if  appellees  had  full  au¬ 
thority  to  carry  out  their  intentions,  consequential 
damages  must  be  damnum  absque  injuria,  then,  in  all 
events,  and  despite  lack  of  authority,  the  injuries 
proven  must  still  be  damnum  absque  injuria. 

This  is,  in  effect,  the  argument  that  was  made  at 
pages  55  to  69  of  appellees’  brief  in  Township  of 
Franklin  v.  Tugwell,  and  is  made  nugatory  by  the 
opinion  of  this  Court  in  the  latter  case. 

Pages  34  to  39  of  appellees’  brief  merely  cite 
Muskrat  v.  United  States,  219  U.  S.  346,  357 ;  New 
Orleans  etc.  v.  Ellerman,  105  U.  S.  166;  Massachusetts 
v.  Mellon ,  262  U.  S.  447,  and  Edward  Hines,  Trustee, 
v.  United  States,  263  U.  S.  143.  They  then  assert  that 
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acts  without  authority  must  impair  a  “right”  and 
that  special  loss  and  damage  to  appellants  has  nothing 
to  do  with  the  matter. 

Muskrat  v.  United  States  is  cited  onlv  as  an  abstract 
definition  of  a  case  or  controversy;  hence  it  is  of  no 
value  here.  j 

New  Orleans  etc.  R.  Co.  v.  Ellerman  was  a  silit  bv 

•r 

one,  not  a  stockholder,  complaining  of  an  ultra  vires 
act  of  a  corporation,  which  ultra  vires  act  was  to  com¬ 
pete  with  complainant  to  his  injury.  The  complainant 
had  no  right  to  complain  because  he  was  not  a  stock¬ 
holder.  The  corporation  had  the  right  to  compete 
with  complainant,  and  whether  it  kept  within  its 
duties  to  its  members  was  no  affair  of  complainant. 

Edward  Hines ,  Trustee ,  v.  United  States  was  Where 
an  attempt  was  made  to  enjoin  an  order  of  the  Inter¬ 
state  Commerce  Commission  remitting  penalties  for 

i 

use  of  cars  for  storage  by  complainant’s  competitors. 
Complainant  did  not  store  goods  upon  cars,  but  its 
competitors  did.  With  a  penalty  for  storage;  com¬ 
plainant  could  out-compete  such  competitors.  The 
order  did  complainant  no  injury  and  complainant 
certainly  had  no  right  to  have  a  penalty  imposed 
upon  his  competitors. 

Massachusetts  v.  Mellon  was  where  no  injury  apart 
from  all  other  members  of  the  public  could  be  postu¬ 
lated,  and,  also,  any  injury  was  minute  and  indeter- 
min-able. 

Such  cases  are  far  from  application  to  the  case  at 
bar. 

Here  there  is  no  competition,  but  unauthorized  acts 
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which  necessarily  result  in  injuries  that  are  large  and 
determinable:  (a)  Costs  of  removal,  (b)  increased 
rents,  (c)  increased  taxes  and  (d)  loss  of  title  to  land. 
(See  Appellants’  Brief,  pages  27-38.) 

THE  ARGUMENT  THAT  THE  CITY  OF  ST.  LOUIS 
IS  AN  INDISPENSABLE  PARTY. 

Pages  39  to  41  of  appellees’  brief,  pages  22  to  25  of 
Mr.  Geaslin’s  brief  and  all  of  Mr.  Wayman’s  brief 
are  given  to  the  claim  that  the  City  of  St.  Louis  is  an 
indispensable  party.  There  is  a  variance  of  theories 
between  the  three  briefs  in  their  argument. 

(a)  Appellees’  Theory . 

Appellees’  brief  (p.  39)  asserts  that: 

“ Appellants’  contend  that  the  City  of  St.  Louis 
has  an  interest  in  the  fund  of  $2,250,000  which  it 
contributed  to  the  United  States  *  *  *.  Appel¬ 
lants  assert  that  the  interest  of  the  City  of  St. 
Louis  is  that  of  a  cestui  que  trustent  *  *  *.  Ap¬ 
pellants  also  contend  that  the  City  of  St.  Louis 
had  no  power  to  contribute  the  money  in  question 
to  the  United  States  and,  consequently,  the 
United  States  has  no  right  to  use  it.’’ 

Appellees’  brief  continues  (page  39): 

“It  should  be  obvious  that  in  any  suit  in  which 
the  use  or  disposition  of  the  subject  matter  of  a 
trust  is  to  be  controlled  or  prevented,  the  trustee 
and  the  cestui  que  trustent  would  be  indispen¬ 
sable  parties.” 

Appellees  point  to  no  place  in  appellants’  pleadings 
or  brief  which  supports  appellees’  above  assertions 
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respecting  appellants’  contention.  Appellees  rely  upon 
Railroad  v.  Railroad ,  15  How.  233,  and  Roberts  v. 
Brad  field,  12  App.  D.  C.  453. 


(b)  Mr.  Geaslin’s  Theories. 

Mr.  Geaslin’s  brief  (pp.  22-23)  asserts,  contrary  to 
appellees,  and  properly,  that  the  bill  alleges  the  funds 
were  authorized  to  be  paid  by  the  City  for  use  in  es¬ 
tablishing  a  national  park,  or  plaza,  according  to  the 
Missouri  statute  and  the  bond  election,  but  he  draws 
the  non  sequitur  that  the  bill,  therefore,  questions 
“the  legality  of  the  payment  of  the  fund  to  theiUnited 
States  by  the  City  of  St.  Louis,”  and  that  such  ques¬ 
tion  “lies  at  the  very  foundation  of  the  plaintiffs’ 
right  to  relief  in  respect  of  this  matter.” 

Mr.  Geaslin  (p.  23)  concludes  that  because  “if  such 
intended  use  (by  appellees)  is  not  authorized i  by  the 
Enabling  Act  and  the  ordinances  of  the  Citv,  then  the 
decree  might  take  a  different  form”  (i.  e.,  one  en¬ 
titling  appellants  to  the  relief  prayed),  it  must  follow 
that  “it  is  obvious  that  the  City  has  an  interest  in 
this  issue  adverse  to  that  asserted  by  the  plaintiffs, 

and  that  the  Citv’s  rights  will  be  materiallv  affected 

•  ^ .  ►  , 

bv  anv  decree  that  can  be  entered.” 

•  • 


Mr.  Geaslin  then  cites  United  States  v.  Ranh  etc., 
296  U.  S.  463;  Oregon  v.  Hitchcock.  202  U.jS.  60; 
Gregory  ?;.  Stetson,  133  IT.  S.  579,  and  Johnson  v. 
Me  Ad  00,  45  App.  D.  C.  440. 


(c)  Mr.  Way  man’s  Theories. 


Mr.  Wavman’s  brief  (p.  9)  misconceives  the  bill  of 
complaint  to  complain  that 

“the  City  had  no  authority  to  make  a  contribu¬ 
tion  in  such  an  amount.” 
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Further  (p.  9),  that  such  complaint 

“brings  in  issue  in  this  case  the  right,  power  and 
authority  of  the  Citv  of  St.  Louis  under  the  State 
Enabling  Act  and  the  various  City  ordinances  re¬ 
ferred  in  the  bill  of  complaint.” 

Mr.  Wavman  then  cites  Railroad  v.  Railroad ,  15 
How.  233,  supra,  and  Swan  etc .  Co.  v.  Frank,  14S 
U.  S.  603. 

(d)  Reply  to  the  Above  Theories. 

All  three  briefs  misconceive  and  misstate  the  plead¬ 
ing  of  the  bill.  The  bill,  after  pleading  the  Enabling 
Act,  the  ordinance  40592  defining  the  purposes  of  the 
bond  issue,  and  the  election  authorizing  the  bond 
issue,  pleads  (Par.  14,  R.  18-19)  the  ordinance  ap¬ 
proved  February  1,  1936  (Ex.  E),  appropriating 
$2,250,000. 

The  ordinance,  Exhibit  E  (R.  72-74),  recites  all  of 
the  foregoing  authority  (the  Enabling  Act  and  the 
election,  and  by  implication  the  opinion  of  Missouri 
Supreme  Court  in  Vrooman  v.  St.  Louis,  Record 
52-71),  recites  that  the  appropriation  will  be  for  a 
national  park,  or  plaza  (and  nothing  regarding  his¬ 
toric  sites),  and  then  expressly  appropriates  $2,250,- 
000  directing  its  payment  “to  the  Secretary  of  the 
Interior”  for  use  “in  acquiring,  developing  and  pre¬ 
serving  a  site  within  the  limits  of  the  Citv  of  St. 
Louis  for  a  national  park,  or  plaza,  to  be  known  as 
the  Jefferson  National  Expansion  Memorial”  (R,  74). 

The  bill  does  not  complain  that  the  City  was  with¬ 
out  power  to  donate  such  sum.  The  bill  expressly 
avers  that  the  City  had  the  power  to  pay  it,  but  that 
the  appellees  intend  to  use  it  for  purposes  foreign  to 
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that  for  which  the  payment  was  designed  though  the 
appellees  have  full  knowledge  of  such  intent  of  the 
appropriation.  The  bill  reads  (R.  36-37): 


‘That  the  ordinance  of  the  City  of  St.  Louis , 
approved  February  1,  1936 ,  aforesaid,  appro¬ 
priated  such  sum  of  $2,250,000  from  the  proceeds 
of  the  sale  of  such  bonds  and  ordered  paynient  to 
the  United  States  only  by  authority  of  said  En¬ 
abling  Act ,  said  ordinance  40592  and  said  elec¬ 
tion ,  and  for  the  purposes  for  which  the  said  Mis¬ 
souri  Supreme  Court  in  said  opinion  and  decision 
decided  that  such  payment  was  authorized. 

“Plaintiffs  aver  that  such  sum  of  $2,250,000 
was  received  by  the  United  States  with  knowl¬ 
edge  by  all  defendants  of  the  authority  by 
which  such  sum  was  paid  to  the  United  States 
and  that  such  sum  was  received  by  the  United 
States,  impressed  with  a  trust  which  requires 
its  expenditure  to  be  only  for  the  authorized 
purposes  for  which  the  bonds  were  issued  to 
raise  such  fund,  as  provided  by  said  Missouri 
Enabling  Act,  said  ordinances,  said  election  and 
said  decision  and  opinion  of  the  Missouri  Su¬ 
preme  Court,  but  that  the  defendants  intend 
and  threaten  to  expend  such  sums  of  money  for 
an  entirely  different  purpose  from  that  for  which 
it  was  paid  to  the  United  States  to  be  used  in 
trust,  to  wit,  the  acquisition  and  preservation 
of  historic  sites  under  the  provisions  of  the  Act 
of  August  21,  1935;  and  plaintiffs  aver  that 
defendants  are  without  any  power  or  authority 
of  law  to  expend  said  sum  of  $2,250,000  fbr  the 
purposes  intended  by  defendants  which  are  not 
the  purposes  for  which .  said  sum  was  paid  into 
the  United  States  Treasury  impressed  with  the 
said  trust  aforesaid.  \ 

“Plaintiffs  further  aver  that  because  the  ex- 


_ oo _ 

penditure  of  $6,750,000  under  said  executive  or¬ 
der  was  expressly  conditioned  upon  the  payment 
of  the  sum  of  $2,250,000  to  the  Secretary  of  the 
Interior  for  the  purpose  of  aiding  said  Secretary 
of  the  Interior  to  act  under  said  executive  order 
and  under  said  Act  of  August  21,  1935,  and 
since  said  sum  of  $2y250,000  was  not  paid  to  the 
Secretary  of  the  Interior  for  such  purposes  but 
into  the  Treasury  of  the  United  States,  im¬ 
pressed  with  a  trust  for  the  purposes  hereinbe¬ 
fore  averred ,  to  wit,  that  of  a  consideration  and 
assistance  to  the  United  States  in  the  establish¬ 
ment  of  a  National  Park  or  Plaza  according  to 
the  plans  of  the  aforesaid  United  States  Com¬ 
mission,  and  to  cost  approximately  $30,000,000, 
all  as  averred  in  paragraph  20,  under  the  terms 
of  the  executive  order  the  defendants  are  with¬ 
out  any  authority  to  proceed  with  their  intended 
and  threatened  acts.” 

The  true  situation  then  being,  not  as  the  three 
briefs  heve  misconceived  and  misstated  it,  but  that 
the  City  paid  the  money,  as  the  appropriation  ordi¬ 
nance  clearly  shows,  for  the  purposes  authorized  by 
the  state  statute  and  the  election,  the  question  is 
whether  in  a  suit  to  restrain  the  appellees  from  using 
the  money  for  other  purposes  and  to  appellants’  irrep¬ 
arable  injury,  the  City  is  even  a  proper  party. 

The  cases  cited  have  no  application.  Railroad  v. 
Railroad,  15  How.  233,  was  where  the  charter,  the 
property  right,  of  one  corporation  would,  in  the  case 
of  an  adverse  decree,  have  been  declared  void  in  a 
suit  against  only  a  licensee,  under  a  contract  to  op¬ 
erate  under  such  charter. 

Roberts  v.  Brad  field ,  12  App.  D.  C.  453,  was  a  suit 
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for  an  injunction.  A  decree  granting  the  injunction 
would  have  necessarily  adjudged  void  a  contract  be¬ 
tween  persons  not  parties  to  the  suit. 

United  State*  v.  Hank,  296  U.  S.  463,  held  that  the 
right  to  a  fund  could  not  be  adjudged  without  making 
parties  all  who  had  filed  prior  suits  claiming  such 
fund.  ! 

Orer/on  r.  Hitch mrk,  202  U.  S.  60,  held  that  a  de¬ 
cree  operative  upon  land  owned  by  the  United  States 
could  not  be  rendered  in  a  suit  to  which  the  United 
States  was  not  and  could  not  be  made  a  party. 

Gregory  r.  Stetson.  133  U.  S.  579,  merely  held  that 
depositors  of  notes  with  a  defendant  sued  for  posses- 

l 

sion  of  the  notes  are  indispensable  parties  because 
their  title  and  rights  to  possession  of  the  notes  was 
involved. 

r. 

Johnson  v.  McAdoo,  45  App.  D.  C.  400,  was  a  suit 
against  the  United  States,  as  insupportable  as  Has- 

i 

kins  Bros.  v.  M  oryenthau,  supra. 

Swan  Land  etc.  ('o.  v.  Frank.  148  U.  S.  603,  was 
where  one  charging  nothing  actionable  and  seeking 
no  relief  from  the  defendants,  alleged  the  fraud  of 
corporations  in  which  the  defendants  were  stockhold¬ 
ers.  The  only  parties  in  interest  were  the  corporations 
which  were  not  sued.  More  than  anything  else,  the 
complaint  failed  to  state  a  cause  of  action. 

In  the  present  case  the  claim  that  the  CitV  is  an 
indispensable  party  has  no  reality  in  fact.  The  City 
has  parted  with  $2,250,000,  and  it  did  so  that  the 
money  might  be  used  for  a  national  park  or  plaza. 
But,  nevertheless,  it  has  parted  with  the  money  and 
whether  there  shall  be  in  St.  Louis  a  national  park 


! 
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or  plaza  or,  on  the  other  hand,  the  commemoration 
of  historic  sites,  the  City  will,  as  a  municipal  cor¬ 
poration,  obtain  noth  in //.  The  property  acquired  will 
be  the  property  of  the  United  States.  The  City 
occupies  only  the  position  of  the  irrevocable  donor 
of  a  fund  who  no  longer  has  any  property  in¬ 
terest  in  the  fund.  Such  donor  cannot  be  concerned 
in  the  disposition  of  the  fund.  In  no  way  could  a 
decree  operate  in  any  manner  upon  any  property 
interest  or  property  right  of  the  City.  If  the  City  were 
in  court  as  a  party  the  decree  could,  nevertheless, 
affect  the  City  in  no  way;  no  contract  right  of  the 
City  would  be  affected;  no  property  would  be  affected; 
the  City  would  and  must  stand  in  the  same  position 
whether  or  not  a  decree  is  given  against  or  for  these 
appellees. 

The  only  thing  that  any  brief,  for  appellees  or  amici 
curiae ,  is  able  to  say  is  that  a  Missouri  statute  and 
municipal  ordinances  are  subject  to  construction.  But 
neither  a  state  nor  a  city  is  a  proper  party  to  a  suit 
construing  its  enactments. 

Concerning  the  assertion  of  appellees  that  the  ap¬ 
pellants’  position  is  that  the  City  is  a  cestui  que  trust - 
cut,  it  is  clear  that  the  City  for  whom  nothing  is  to  be 
done,  cannot  occupy  such  position.  Appellants  have 
never  made  any  such  contention.  The  City  is  the 
donor  of  a  fund  impressed  with  a  trust  and  has  no 
property  interest  in  such  fund. 

It  must  here  be  especially  noted  that  by  the  City’s 
appropriation  ordinance  the  money  was  ordered  to  be 
paid  to  the  Secretary  of  the  Interior.  It  was  not  paid 
into  the  Treasury  as  money  of  the  United  States. 
It  was  placed  there  only  for  Mr.  I ekes'  use.  If 
it  be  contended  otherwise,  i.  e.,  that  the  $2,250,000 
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is  money  belonging  to  the  United  States,  then  it  has 
never  been  appropriated  by  Congress  for  the  use  the 
appellees  intend,  so  it  must  be  admitted  by  appellees 
that  they  intend  to  use  it  without  authority  of  law 
and  directly  in  violation  of  Clause  7,  Section  9,  Ar¬ 
ticle  I  of  the  Constitution.  No  appropriation  act  since 
payment  of  the  money  May  IS,  1936,  can  be  produced. 

If,  as  Mr.  Geaslin’s  brief  (p.  14)  asserts,  the  money 
is  a  gift  to  be  used  for  the  purpose  of  paying  for 
professional  and  technical  assistance  [as  is  provided 
by  Section  4  (c)  of  the  Historic  Sites  Act],  then  'such 
gift  was  to  the  Secretary  of  the  Interior  to  use  for 
professional  and  technical  assistance  and  not  to!  buy 
land  with.  Hence,  again  the  Secretary  intends  to  act 
without  authority. 

The  appellants  sue  merely  as  persons  who  will  Suffer 
irreparable  injury  as  the  consequence  of  intended  acts 
of  officers  without  authority  to  use  funds  for  their  in- 
tended  acts.  Their  acts  are  illegal  and  they  are  sub¬ 
ject  to  restraint  therefrom.  We  here  cite  the  opinion 
of  the  Supreme  Court  of  Ohio,  decided  December 
23.  1936,  in  State  ex  ret.  Ellis  v.  Urner,  No.  26,261, 
which  is  printed  as  Appendix  A  to  this  brief.  There 
bonds  of  the  City  of  Cincinnati  were  voted  to  provide 
funds  to  eliminate  certain  grade  crossings.  There¬ 
after  the  city  sought  to  co-operate  with  the  United 
States  in  an  “emergency  relief  grade  crossing  sepa¬ 
ration  project”  and  to  use  federal  funds,  in  addition, 
so  as  to  eliminate  additional  grade  crossings.  The 
Court  held  that  the  proposition  submitted  at  the  bond 
election  controlled,  saying: 

j 

“This  proposition  was  brought  to  the  attention 
of  every  elector;  that  is  what  he  voted  upon,  and 
neither  the  city,  the  state,  nor  the  federal  gov- 
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ernment  has  any  right  to  deflect  any  part  of  this 
money  by  applying  it  to  the  elimination  of  other 
grade  crossings.” 

o  o 

See  also  page  93  of  appellants'  brief . 


LACK  OF  NECESSITY  OF  RELIEF  RESPECT¬ 
ING  THE  $2,250,000. 

Were  it  true  that  the  City  of  St.  Louis  is  an  indis- 
pensable  party  because  of  its  donation  of  $2,250,000, 
nevertheless  such  is  no  reason  for  dismissal  of  the 


suit  or  denial  of  relief  respecting  the  $6,750,000.  This 
comes  plainly  within  Equity  Rule  39. 


So  much  of  the  suit  which  seeks  to  prevent  the  use 
of  the  $6,750,000  is  separable  and  entirely  independent 
of  the  effort  to  prevent  use  of  the  $2,250,000  upon 
the  ground  that  the  City  donated  it  for  another  pur¬ 
pose.  Therefore  if,  because  of  that  portion  of  the 
bill  which  seeks  an  injunction  against  use  of  the 
$2,250,000  upon  the  ground  it  is  intended  to  be  used 
for  a  purpose  other  than  for  which  donated,  the  City 
of  St.  Louis  is  an  indispensable  party,  the  Court  may 
proceed  to  a  decree  without  any  adjudication  respect¬ 
ing  use  of  the  $2,250,000.  Relief  respecting  use  of  the 
$6,750,000  of  federal  funds  may  still  be  had. 


It  is  only  necessary  to  refer  to  the  able  opinion  of 
Chief  Justice  Marshall  in  Elmendorf  v.  Taylor,  10 
Wheat.  152,  and  to  a  late  able  opinion  in  Roxana 
Petroleum  Co.  v.  Col  quilt ,  34  Fed.  (2d)  470,  for  the 
principle  involved. 


J 


PROOF  OF  INJURY  AND  DAMAGE  AND 
ADEQUACY  OF  REMEDY 
AT  LAW. 


Appellees'  brief  (pages  43  to  52)  discusses  the  in¬ 
jury  and  damage  that  plaintiffs  will  suffer,  j  Mr. 
Greaslin's  brief  uses  pages  38  to  47  for  the  same  pur¬ 
pose.  Appellees  also  contend  (pages  52-53  of  their 
brief)  that  appellants  have  an  adequate  remedy  at 
law.  ! 


Both  discusions,  i.  e.,  concerning  injury  and  dam¬ 
age  and  adequacy  of  remedy  at  law,  ignore  every- 

i 

thing  but  loss  of  title  to  real  estate  and  increased 
taxation.  No  attention  is  given  to  the  fact  that  ten¬ 
ants  from  month  to  month  and  for  short  terms  need 
never  be  made  parties  to  a  condemnation  suit,:  even 
if  all  possible  defenses  are  allowable  in  a  condemna¬ 
tion  suit,  but  would  suffer  the  incompensable  j  costs, 
and,  therefore,  irreparable  injury,  of  removal  and  in¬ 
creased  rents.  j 

Except  for  noting  that  no  answer  has  been  at¬ 
tempted  respecting  the  greatest  loss  that  appellants 
could  suffer,  little  need  be  said.  We  refer  the!  Court 
to  appellants’  brief,  pages  27  to  38,  and  pages  39  to 
55,  as  being  the  answer  to  nearly  everything  in  the 
two  briefs  against  appellants. 

(a)  j 

The  claim  made  in  oral  argument  that  the  costs  of 
moving  are  pleaded  only  as  the  result  of  seizure  is 
overturned  by  clause  B,  par.  18  of  the  bill  (R.  27), 
which  alleges  such  costs  as  the  result  “  either  after 
a  judgment  of  condemnation  or  under  the  provisions 
of  Section  305,”  etc.  j 
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(b) 

Appellees’  contention  (p.  55)  that  4 ‘It*  the  use  of 
funds  made  available  by  the  Emergency  Relief  Ap¬ 
propriation  Act  of  1935  and  Executive  Order  No. 
7253  is  wrongful,  the  wrong  committed  is  against  the 
United  States  ;  and  not  against  the  appellants,  and 
consequently  no  remedy  either  at  law  or  in  equity  is 
available  to  the  appellants,' ’  is  merely  another  asser¬ 
tion  of  the  claim  that  one  about  to  be  injured  by  the 
unauthorized  act  of  an  officer  should  not  be  permitted 
to  sue  to  prevent  his  injury,  it  is  merely  the  ex¬ 
pression  of  appellees’  wish  and  their  intent,  if  pos¬ 
sible,  to  hold  a  position  above  the  limitations  of  the 
Constitution  and  the  laws  and  beyond  the  reach  of 
the  judicial  process. 


(c) 

The  claim  that  a  decree  enjoining  use  of  the 
$6,750,001)  would  be  futile,  unless  the  decree  enjoin 
also  use  of  the  $2,250,000,  is  stated  without  regard  to 
the  facts.  Appellees  cannot  buy  property  assessed 
at  $5,219,170  (Coale’s  Affidavit  Record  105)  with 
$2,250,000.  Also  the  use  of  only  $2,250,000  is  not  or¬ 
dered  by  Executive  Order  No.  7253.  It  orders  action 
only  with  $9,000,000.  The  use  of  the  $2,250,000  is  de¬ 
pendent  upon  the  use  of  $6,750,000  in  addition  (R.  72). 
Furthermore,  the  Historic  Sites  Act,  upon  which  ap¬ 
pellees  also  depend,  does  not  authorize  the  acceptance 
of  money  and  the  use  of  it  to  buy  land.  Money  given 
to  the  Secretary  is  authorized  to  be  used  [by  Sec. 
4  (c)]  only  to  procure  professional  and  technical 


services. 
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(d)  | 

I 

Having  learned  that  appellees  intend  to  rely  upon 
the  case  of  Via  v.  State  Commission,  296  U.  S.  549^  ap¬ 
pellant  will  here  discuss  such  case.  Appellees  ap¬ 
parently  rely  upon  it  as  authority  that  one  sued  in 
condemnation  has  an  adequate  remedy  at  law.  The 
decree  of  the  court  below  (9  F.  Supp.  556),  which  held 
constitutional  that  a  certain  Virginia  statute  author¬ 
izing  the  taking  of  land  to  donate  to  the  United  States, 
was  affirmed  upon  an  entirely  new  ground,  i.  e.,  that 
appellant  had  an  adequate  remedy  at  law. 

The  bill  of  complaint  in  the  cause  complains  of  the 
intent  of  appellee  to  dispossess  appellant.  (See  page  7 
of  Record  in  Via  v.  State  Commission,  No.  58,  U.  S. 
Sup.  Ot.,  October  Term,  1935.)  Appellee’s  motion  to 
dismiss  rightly  took  the  position  that  the  bill  was  to 
enjoin  the  filing  of  an  action  for  ejectment.  In  an 
ejectment  suit  the  defendant  must  always  have  an 

i 

adequate  remedy  at  law  except  where  laches  or  es¬ 
toppel  are  the  defenses.  Neither  was  pleaded  in  the 
bill.  Hence  the  affirmance  for  adequacy  of  remedy  at 
law  against  threatened  ejectment  was  ordered. 

The  case  has  no  application  here. 

FURTHER  RESPECTING  THE  USE  OF  FUNDS 
APPROPRIATED  BY  THE  APPROPRIATION 
ACT  OF  APRIL  8,  1935. 

i 

(a)  Appellees9  Contentions. 

In  answer  to  appellants’  argument,  at  pages  56-76 
of  appellants’  brief  \ first,  that  the  Congress  did  not, 
by  the  Emergency  Relief  Appropriation  Act  of  1935, 
appropriate  any  funds  for  use  for  historic  sites; 
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second,  that  to  construe  such  Appropriation  Act  as 
intending  use  of  funds  for  other  objects  and  pur¬ 
poses  than  those  specifically  named  in  the  act  is  to 
make  it  violative  of  Section  1,  Clause  1  of  Section  8 
and  Clause  7  of  Section  9,  of  Article  I  of  the  Con¬ 
stitution;  third,  that  the  Historic  Sites  Act  of  Au¬ 
gust  21,  1935,  does  not  come  within  the  intent  of  the 
prior  Appropriation  Act  of  April  8,  1935,  and,  fourth , 
that  the  Historic  Sites  Act  itself  shows  the  in¬ 
tent  that  no  funds  shall  be  used  therefor  except  by 
specific  appropriation  of  Congress]  appellees’  brief 
makes  the  following  contentions: 

(1)  The  intent  of  Congress,  by  the  Appropriation 
Act  of  April  8,  1935,  was  to  grant  all  funds  named 
therein  to  the  President,  with  full  power,  at  his  sole 
discretion,  to  use  them  or  not,  as  he  alone  might 
choose,  for  the  vague  and  undefined  purposes  of  re¬ 
lief,  work  relief  and  the  increase  of  employment. 

(2)  That  Congress  thereby  intended  use  of  such 
appropriation  for  the  purposes  of  the  Historic  Sites 
Act,  if  the  President  might  choose  to  use  it  therefor, 
despite  all  provisions  of  the  Historic  Sites  Act  to  the 
contrarv. 

Mr.  Geaslin,  who  signs  not  only  as  amicus  curiae, 
but  also  as  counsel  for  the  United  States  Territorial 
Expansion  Memorial  Commission,  makes  the  same 
assertions. 

(3)  Also  both  briefs  (Appellees’  Brief,  pp.  1-3;  Mr. 
Geaslin ’s  Brief,  pp.  4-6)  bring  into  prominence  in  their 
statement  of  facts  that  such  Commission,  authorized 
by  Joint  Resolution  No.  32,  Seventy-third  Congress, 
only  to  make  plans,  recommended  a  site  to  Mr.  Ickes 
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and  thereupon  the  latter  reported  his  findings  to  the 
President,  who  then  made  Executive  Order  Xo.  7253. 
It  is  argued  that  the  intent  of  Congress  that  federal 
funds  should  be  expended  upon  such  site  goes  back 
to  1934,  when  the  joint  resolution  was  adopted. 

It  should  first  be  noted  that  there  is  no  proof  what¬ 
soever  in  this  case  that  such  Commission  ever  made 
a  report  to  Mr.  Tckes  (such  was  entirely  beyond  its 
purposes  and  authority;  it  had  power  only  to  make 
plans  and  incur  no  expense  in  doing  so),  and  no 
proof  that  Mr.  Ickes  ever  made  a  finding.  The  joint 
answer  of  Mr.  Ickes  pleads  the  foregoing,  but  is  not 
sworn  to  by  Mr.  Ickes.  Mr.  Cammerer  makes  the 
affidavit  and  excepts  therefrom  as  true  all  except  what 
is  alleged  to  be  of  his  personal  knowledge;  everything 
else  he  merely  believes  to  be  true  (R.  95).  The  answer 
does  not  allege  any  personal  knowledge  regarding  the 
report  of  the  Commission  to  Mr.  Ickes  and  any  finding 
bv  Mr.  Ickes  (R.  90).  Under  the  rule  of  Bell  re  v. 
Anchor  Ins.  Co.,  297  Fed.  986,  there  is  no  proof  by 
affidavit.  Xo  affidavit  of  one  stating  knowledge!  was 
filed.  : 

(b)  Congressional  Debate. 

The  claim  that  Congress  had  any  intent  that!  fed¬ 
eral  funds  should  be  used  in  acquiring  and  improving 
the  St.  Louis  area  is  destroyed  by  the  Congressional 
debate  upon  the  resolution  that  authorized  the  Com¬ 
mission.  The  debate  is  printed  in  full  in  Appendix  B 
hereto.  It  needs  to  be  read  to  be  adequately  under¬ 
stood  and  appreciated,  but  in  it  appear  the  following: 

(a)  That  Mr.  Cochran  had  previously,  a  few  months 
prior  thereto,  introduced  a  bill  to  appropriate  $30,- 
000,000  for  a  Jefferson  Memorial  at  St.  Louis,  which 


4. 
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bill  was  not  even  reported  favorably  by  the  commit¬ 
tee  to  which  it  was  referred. 

(b)  Mr.  Cochran  thereafter  introduced  Joint  Reso¬ 
lution  No.  32,  pledging  that  no  federal  funds  whatso¬ 
ever  would  be  sought  even  for  expenses  of  the  C  om- 
mission.  To  such  pledge  all  members  taking  part  in 
the  debate  acceded.  It  was  agreed  that  any  use  what¬ 
soever  of  federal  funds  was  out  of  question. 

(c)  It  was  represented  that  the  Commission  would 
itself  raise  funds  for  the  Memorial,  it  being  expressed 
in  the  debate  that  the  City  of  St.  Louis,  the  State  of 
Missouri  and  each  state  in  the  Louisiana  Purchase 
would  contribute  all  funds  necessary,  both  for  ex¬ 
penses  of  the  Commission  and  erection  of  the  Me¬ 
morial. 

Upon  those  distinct  understandings  the  resolution 
was  adopted.  Though  it  is  true  that  the  Commission 
itself,  to  the  contrary,  later  asked  for  relief  funds,  it 
is  the  debate  of  Congress,  and  not  the  Commission’s 
actions,  which  evidences  the  congressional  intent. 

(c)  Appellees’  Factual  Authorities. 

Appellees’  brief  relies  for  its  construction  of  the 
Appropriation  Act  of  April  8,  1935,  upon  a  statement 
by  Mr.  Buchanan  in  the  House  (Appellees’  Brief 
p.  63),  and  a  letter  from  Comptroller  General  J.  R. 
McCarl  (Appellees’  Brief  p.  64).  Respecting  Mr. 
Buchanan’s  statement  it  must  be  noted  (Cong.  Record > 
74th  Congress ,  First  Session ,  Vol.  79,  pp.  928  to  954) 
that  only  two  hours  debate  was  allowed  upon  the  ap¬ 
propriation  bill,  and  also  that  although  many  asser¬ 
tions  of  unconstitutionality  of  the  bill  because  of 
delegation  of  legislative  power  to  the  President  were 
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made,  no  proponent  of  the  act  ever,  upon  the  other 
hand,  asserted  such  delegation  to  be  constitutional. 

(d)  Reply  to  Appellees ’  Factual  Theory,  j 

Mr.  McCarl,  in  construing  the  act,  did  not  concern 
himself  with  constitutional  necessities;  he  construed 
the  act  upon  its  face  without  regard  to  adoption  of  a 
construction  that  would  avoid  the  taint  of  unconstitu¬ 
tional  delegation  of  legislative  power.  The  Comp¬ 
troller  General  was  not  charged  with  the  duty  of  in¬ 
terpreting  the  Constitution.  These  last  statements 
were  lately  made  by  Mr.  McCarl  himself. 

Therefore,  upon  the  question  of  intent  by  the  Ap¬ 
propriation  Act  of  April  8,  1935,  in  view  of  the  neces- 
sitv  for  a  constitutional  construction,  as  shown  in 
appellants’  brief  (pp.  81-67),  the  intent  to  appropriate 
for  the  purposes  of  the  later  Historic  Sites  Act.  none 
of  which  purposes  were  named  in  the  Appropriation 
Act,  cannot  be  found.  When  the  debates  upon  joint 
resolution  No.  32  are  also  considered,  the  intent  that 
the  purposes  of  the  later  Historic  Sites  Act  of  August 
21,  1935,  should  not  be  financially  served  by  the  Ap¬ 
propriation  Act  of  April  8,  1935,  becomes  conclusive. 

Further,  it  is  also  true  that  on  June  2,  1936,  Con¬ 
gress  appropriated  directly  $3,000,000  for  a  Thomas 
Jefferson  Memorial  at  Washington  (see  Appendix  C 
hereto),  and  by  the  First  Deficiency  Appropriation 
Act,  Fiscal  Year  1936  ( Appendix  T)  hereto)  Congress 
appropriated  $15,000  for  the  expenses  of  the  Thomas 
Jefferson  Memorial  Commission,  created  to  build  such 
Thomas  Jefferson  Memorial. 

Appendix  E  is  the  act  appropriating  $1,000,000  to 
be  expended  by  the  George  Rogers  Clark  Sesquicen- 
tennial  Commission  for  the  erection  of  a  memorial 


upon  land  owned  by  Indiana  and  not  acquired  by  the 
United  States. 

The  practice  of  Congress  in  directly  appropriating 
funds  for  memorials  when  it  is  intended  that  federal 
funds  shall  be  used  therefor,  as  was  done  in  the  case 
of  the  Jefferson  Memorial,  now  being  erected  in  Wash¬ 
ington,  and  in  the  case  of  the  George  Rogers  Clark 
Memorial,  contrasted  with  both  the  debate  and  the 
provisions  of  Joint  Resolution  No.  32,  that  no  obliga¬ 
tions  payable  by  the  United  States  should  be  incurred 
by  the  Commission,  together  with  the  provisions  of 
the  Historic  Sites  Act,  that  no  property  can  be  ac¬ 
quired,  or  contract  made,  until  Congress  shall  have 
appropriated  money  available  for  that  purpose  (a 
prospective  enactment)  and  authorizing  only  the  use 
of  such  sums  “as  the  Congress  may  from  time  to  time 
determine,”  shows  that  it  was  the  congressional  intent 
that  no  federal  funds  shall  be  used  for  a  Jefferson 
Memorial  at  St.  Louis. 

CONSTITUTIONALITY  OF  THE  ACT  OF  APRIL 
8,  1935,  AS  CONSTRUED  BY  APPELLEES. 

Even  if  the  Act  of  April  8,  1935,  be  construed  in 
every  other  instance  just  as  appellees  contend  (i.  e., 
as  not  limited  to  the  specific  objects  and  purposes 
named  therein),  in  the  instance  of  a  Jefferson  Me¬ 
morial  at  St.  Louis,  it  cannot,  for  the  reasons  above 
given,  be  construed  as  authorizing  the  use  of  federal 
funds.  Not  even  appellees  go  so  far  as  to  contend 
that  federal  funds  can  be  used  for  any  purpose  if 
Congress  intends  they  shall  not  be  so  used. 

Nevertheless,  the  argument  respecting  constitution¬ 
ality  will  be  met. 
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Appellee’s  brief  does  not  attempt  to  assert  that  the 
Act  of  April  8,  1935 ,  is,  if  construed  as  appellees  con¬ 
tend,  constitutional.  All  discussion  of  constitution¬ 
ality  is  avoided.  Although  Township  of  Franklin  v. 
Tugwell  is  thus  tacitly  conceded  to  be  correct  in  hold¬ 
ing  the  act  unconstitutional  as  a  void  delegation  of 
the  legislative  power,  appellees’  brief  proceeds!  as  if 

i 

there  could  be  no  such  question  in  the  case. 

Mr.  Geaslin's  brief,  however,  goes  to  great  length 
upon  the  latter  subject.  Assuming  (p.  71)  that  it  is 
among  the  powers  of  the  United  States  to  provide  re¬ 
lief  and  work  for  the  inhabitants  (a  power  not  speci¬ 
fied  by  Mr.  Geaslin,  and  undiscoverable  in  the  Con¬ 
stitution),  the  brief  refers  to  the  practice  of  the  Eng¬ 
lish  Parliament,  citing  Mailland’s  Constitutional  His¬ 
tory  of  England. 


In  view  of  the  fact  that  the  Constitution  of  the 
United  States  is  written,  and  the  powers  of  the  United 
States,  except  those  relating  to  foreign  relations  and 
the  war  power,  are  purely  delegated  thereby  (United 
States  v.  Curtiss-W right  Export  Corporation ,  57  Sup. 
Ct.  Rep.  216,  I.  c.  219).  it  is  of  little  avail  to  cite,  ex¬ 
cept  for  evidence  of  historical  abuses  which  led  to 
Section  1,  Clause  1  of  Section  8,  and  Clause  7  of  Sec¬ 
tion  9 ,  Article  l  of  the  Constitution ,  the  practices  of 
Parliament.  Parliament  may  do  as  it  pleases,  re¬ 
strained  by  no  superior  basic  constitution.  The  acts 
of  Parliament  are  themselves  the  English  Constitu¬ 
tion.  ■ 

Nevertheless,  the  history  of  appropriations  in  Eng¬ 
land  is  illustrative  of  the  reasons  why  the  above  con¬ 
stitutional  commands  are  contained  in  the  American 
Constitution.  Prior  to  the  Revolution  of  1688,  the 
Crown  had  permanent  revenues  and  Parliament  had 
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not  claimed  authority  to  prescribe  how  the  permanent 
revenues  should  be  spent  ( Hallam ,  Const.  History 
England  [1877]  111,  p.  116;  Holdsworth,  History  Eng. 
Law  [1927]  VI,  p.  251).  Nevertheless,  English  Kings 
were,  prior  to  the  Revolution  of  1688,  largely  de¬ 
pendent  upon  Parliamentary  action  in  the  case  of  ex¬ 
traordinary  expenditures  beyond  ordinary  Crown  ex¬ 
penses,  and  Parliament  is  making  special  grants  be¬ 
yond  the  ordinary  revenues  required  them  to  be  spent 
for  named  purposes  ( 11  at  sell .  Precedents  House  of 
Commons  [1796]  111  93  ff;  Maitland ,  supra ,  183-184; 
Stubbs.  Const.  History  11,  pp.  565-568). 

But  after  the  Revolution  of  1688,  Parliament  de¬ 
clined  to  grant  the  King  permanent  revenue  and  in¬ 
corporated  in  its  annual  supply  grants,  thus  made  nec- 
essary,  provisions  specifying  exactly  how  the  sums 
appropriated  must  be  spent  (9  William  III,  c.  23; 
Holdsworth,  supra,  VI.  pp.  253-254;  Burnet,  History 
of  My  Own  Time,  II.  p.  43;  Blackst  one’s  Comm.  I, 
p.  335.  footnote;  Hallam,  supra,  111,  pp.  116-119). 

The  matter  is  well  covered  in  Ristine,  Auditor,  v. 
State  of  Indiana,  20  Lnd.  328.  The  holding  in  that  • 
case  was  that  the  Indiana  statutes  did  not  authorize 
the  state  officers  to  pay  interest  on  the  state  debt  with¬ 
out  a  specific  appropriation  to  pay  the  same.  The 
Court  held  that  the  statute  did  not  make  a  specific 
appropriation. 

The  Court  said,  page  333: 

“This  leads  to  the  inquiry,  what  constitutes  an 
appropriation  within  the  provision  of  the  consti¬ 
tution  prohibiting  payment  without  one?  What 
is  meant  by  this  constitutional  inhibition,  this 
limitation  upon  executive  power;  why  Avas  it 


made  a  part  of  the  paramount  law  of  the  State? 
Why  were  not  the  executive  and  administrative 
officers  left  to  their  own  discretion  in  the  use  of 
the  public  revenues?  History  answers  these1  ques¬ 
tions.  The  restraints  contained  in  all  the  Amer¬ 
ican  State  constitutions  and  in  the  constitution 
of  the  United  States,  upon  the  powers  of  the  dif¬ 
ferent  departments  of  Government  were  imposed 
with  a  view  to  provide  against  some  abuse  of 
such  powers  which  had  been  practiced  in  England, 
the  country  from  which  our  fathers  came,  the 
country,  indeed,  from  which  they  fled  to  escape 
the  evils  flowing  from  abuses  of  the  powers  of 
Government.  Most  of  the  provisions  of  our 
American  constitutions,  containing  the  restraints 
mentioned,  were  taken  substantially  from  certain 
solemn  declarators  acts  or  resolutions  of  the 
British  Parliament,  passed  at  certain  times  in  the 
history  of  Great  Britain,  when  the  people  claimed 
and  were  asserting  their  rights,  or  were  attacking 
abuses,  and  which  acts  were  regarded  as  enun¬ 
ciating  great  fundamental  principles,  the  observ¬ 
ance  of  which,  by  the  Government,  would  secui-e 
their  rights  and  correct  those  abuses.  Magna 
Charta  extorted  from  King  John  the  petition  of 
right  from  Charles  the  First;  the  habeas  corpus 
a.ct  under  Charles  the  Second;  the  bill  of  rights 


declared  to  William  and  Mary,  after  the  abdica¬ 


tion  of  James  the  Second,  and  the  act  of  settle¬ 


ment  of  12  and  13,  of  William  the  Third,  are 


the  principal  of  the  great  acts  declaratory  of, 
and  designed  to  secure  and  perpetuate  the  liber¬ 
ties  of  Englishmen. 


“  Among  the  principles  of  Government  thus  set¬ 


tled  in  Great  Britain  was  this:  That  the  King, 
or  Executive  Department,  should  not  use  the 


money  in  the  National  Treasury  except  as  spe¬ 
cially  appropriated  by  Parliament.  In  the  ear- 
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lier  period  of  English  history,  it  appears  that 
the  King  both  levied  or  imposed,  and  expended, 
the  public  revenues  by  his  own  authority.  He 
was  thus  independent  of  his  people,  and,  as  a 
matter  almost  of  course,  was  tyrannical  and 
wasteful  in  administration.  See  1  Black.  Comm., 
chap.  8. 

“The  first  important  check  on  this  money 
power  of  the  King  was  the  establishment  of  the 
great  principle  ‘that  without  the  sanction  of  par¬ 
liament  no  tax  of  any  kind  can  be  imposed.’  This 
principle  rendered  the  King  dependent  upon  the 
legislative  power  for  the  amount  of  money  he 
might  expend,  but  still  left  it  to  his  discretion, 
or  that  of  his  officers,  to  spend  the  money  raised 
by  Parliament  at  will ;  that  is,  to  apply  it  to  such 
claims  made  upon  the  treasury,  as  he  or  they 
chose,  to  the  neglect  of  others.  The  money  was 
used  where  self-gratification,  favoritism  and  cor¬ 
ruption  could  be  best  accomplished  while  just  de¬ 
mands  upon  the  treasury  were  left  unpaid.” 

And  again: 

“The  new  svstem  referred  to  was  established 
at  the  revolution  of  1688,  and  was  regarded  as  of 
the  highest  importance.  What  it  was  is  thus 
stated  in  Creasy  on  the  English  Constitution , 
p.  293 : 

“  ‘In  addition  to  this  important  guarantee  (the 
mutiny  act),  for  the  regular  meeting  of  Parlia¬ 
ment,  a  system  of  settling  the  royal  revenue  was 
established  in  William’s  reign,  which  necessitated 
the  observance  of  the  same  constitutional  prin¬ 
ciple.  The  House  of  Commons  then  determined 
no  longer  to  vote  to  the  crown  certain  general 
large  sums  of  revenues  to  be  applied  to  particular 
purposes,  according  to  the  royal  discretion;  but 
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they  appropriated  specific  parts  of  the  revenue 
to  specific  purposes  of  government.  This  prin¬ 
ciple  had  been  previously  attempted,  but  it  is  only 
since  1688  that  it  has  been  strictly  enforced.:’ 

“Savs  Mr.  Ilallam,  in  his  Constitutional  His- 
tori /,  p.  555:  ‘This  great  and  fundamental:  prin¬ 
ciple,  as  it  has  long  been  justly  considered,  that 
the  money  voted  by  Parliament  is  appropriated, 
and  can  only  be  applied,  to  certain  specified! heads 
of  expenditure,  was  introduced,  as  I  have  before 
mentioned,  in  the  reign  of  Charles  the  Second, 
and  generally,  though  not  in  every  instance, 
adopted  by  his  Parliament.  The  unworthy  House 
of  Commons  that  sat  in  1685,  not  content  with  a 
needless  augmentation  of  the  revenue,  took  credit 
with  the  King  for  not  having  appropriated  their 
supplies;  but,  from  the  revolution,  it  has  been 
the  invariable  usage.  The  lords  of  the  treasury, 
by  a  clause  annually  repeated  in  the  appropria¬ 
tion  act  of  every  session,  are  forbidden,  under 
severe  penalties,  to  order  by  their  warrant  any 
moneys  in  the  exchequer,  so  appropriated^  from 
being  issued  for  any  other  service,  and  the  of¬ 
ficers  of  the  exchequer  to  obey  any  such  war¬ 
rant.  This  has  given  the  House  of  Commons  so 
effectual  a  control  over  the  executive  power,  or 
more  truly  speaking,  has  rendered  it  so  much  a 
participator  in  that  power,  that  no  administra¬ 
tion  can  possibly  subsist  without  its  concurrence. 
It  is  to  this  transference  of  the  executive  govern¬ 
ment  (for  the  phrase  is  hardly  too  strong),  from 
the  Crown  to  the  two  Houses  of  Parliament,  and 
especially  the  Commons,  that  we  owe  the  proud 
attitude  which  England  has  maintained  since  the 
revolution,  so  extraordinarily  dissimilar,  I  in  the 
eyes  of  Europe,  to  her  condition  under  the 
Stuarts.’  ”  I 


And  again: 

4  4  The  system  established  was,  that  all  the 
money  in  the  treasury  was  to  be  specifically  ap¬ 
propriated  and  specifically  applied.  This  new 
and  important  principle,  as  English  historians 
call  it,  thus  practically  established  in  that  coun¬ 
try,  is  adopted  in  this  State  as  a  part  of  our  fun¬ 
damental  law." 

The  practice  of  Parliament  is  considered  in  Eng¬ 
land  to  be  the  greatest  attribute  of  the  liberty  of  the 
people.  As  said  by  the  Honorable  Bennett  Champ 
Clark  ( Country  Gentleman,  May,  1936) : 

44 It  mav  safelv  be  laid  down  as  a  rule  of  uni- 
versal  application  that  that  government  is  a  free 
government — no  matter  what  its  nominal  form — 
in  which  a  body  elected  by  and  responsible  to  the 
people  holds  control  of  the  purse  strings,  and  that 
that  government  is  not  a  free  government  in 
which  control  of  the  purse  strings  lies  in  the 
executive. 

4  4  The  whole  history  of  our  struggle  for  liberty 
in  England  and  America  proves  this  principle  to 
be  true.  The  whole  of  the  long  fight  for  civil 
right  revolved  around  the  power  of  taxation  and 
the  right  to  make  grants  of  funds  to  the  execu¬ 
tive.” 

******* 

“When  an  item  of  appropriation  has  run  the 
gauntlet  of  both  houses  and  been  enacted  into 
law,  it  has  usually  been  subjected  to  the  closest 
scrutiny  which  our  form  of  government  knows. 
A  general  grant  of  funds  to  the  executive  knows 
no  such  scrutiny  or  limitations.” 


—  41  — 


“This  business  of  the  Congress  signing  blank 
checks  may  have  been  justified  during  the  depth 
of  the  emergency — but  certainly  the  time  has 
come  to  end  it.  Its  continuance  constitutes  a 
menace  to  every  institution  in  which  our  people 
and  their  forebears  have  ever  believed.”  j 

Mr.  Geaslin’s  brief  has  cited  a  number  of  appro¬ 
priation  acts  with  the  intention  of  convincing  the 
reader  that  they  are  the  same  as  the  Act  of  April  8, 
1935,  and  that  such  has  been  the  congressional  prac¬ 
tice  since  1789.  Such  acts,  however,  fall  into  one  of 
two  classes:  (a)  An  appropriation,  the  details  and 
amounts  of  application  of  which  are  determinable 
solelv  bv  other  acts  of  Congress,  such  as  1  Stat.  95; 
(b)  an  act  with  respect  to  foreign  relations  or  the 
war  power  with  respect  to  which  the  President  has 
powers  independent  of  delegation  by  Congress 
(United  States  v.  Curtiss-W  right  Export  Corporation , 
supra). 

I 

Also  it  must  be  observed  that  all  of  such  acts  were 
mandatory  with  reference  to  the  object  of  expendi¬ 
ture.  They  did  not  leave  the  matter  solely  in  the  dis¬ 
cretion  of  the  President  as  to  whether  the  funds 
should  be  expended  at  all,  as  does  the  Act  of  April 
8,  1935,  and  they  contained  a  specific  statement  of  the 
purposes  and  objects  of  the  appropriations. 

The  Report  of  the  Commission  on  Economy  and 
Efficiency ,  rendered  to  President  Taft  in  1912;  was 
transmitted  to  Congress  with  his  approval  ( House 
Documents,  Vol.  118,  No.  854,  62nd  Cong.,  2nd  Sess. 
1911-1912).  This  report  found  the  congressional  prac¬ 
tice  to  be  that  of  the  most  meticulously  specific  appro¬ 
priations,  and  President  Taft’s  accompanying  mes- 


sage  gave  the  then  prevailing  view  of  the  necessity 
thereof  for  constitutional  observance. 

There  is  no  beaten  path  to  the  Act  of  April  8,  1935. 

Mr.  Ueaslin’s  brief  has  also  attempted  to  make  use 
of  United  States  v.  Curtiss-W right  Export  Corp 
supra,  in  support  of  his  claim  of  constitutionality  of 
the  Act  of  April  8,  1935.  The  quotation  made,  how¬ 
ever,  has  reference  only  to  foreign  relations  and  inter¬ 
national  affairs.  The  distinction  between  the  powers 
that  mav  be  exercised  bv  the  President,  with  reference 
to  international  affairs  and  with  reference  to  internal 
affairs,  was  pointed  out  in  Panama  Ref.  Co.  v.  Ryan, 
293  U.  S.  388,  421,  and  is  again  made  clear  through¬ 
out  the  opinion  in  the  Curtiss-W  right  case. 

THE  CONSTITUTIONALITY  OF  THE  HISTORIC 

SITES  ACT. 

Both  appellees’  and  Mr.  Geaslin’s  brief  rely  upon 
United  States  v.  Gettysburg  Electric  Railway,  160  U. 
S.  668,  and  Roe  v.  Kansas,  278  U.  S.  191,  as  support¬ 
ing  the  constitutionalitv  under  the  United  States 
Constitution  of  the  Historic  Sites  Act. 

There  was  no  federal  constitutional  question  in  Roe 
v.  Kansas;  in  fact,  no  federal  question  of  any  kind 
and  character.  The  state,  which  has  unlimited  power 
except  as  limited  by  its  own  Constitution  and  by  a 
few  provisions  of  the  United  States  Constitution,  un¬ 
dertook  to  condemn  a  historic  site.  Since  the  state 
would  hold  the  land,  it  was  held  to  be  a  public  use. 
Upon  appeal  to  the  United  States  Supreme  Court  it 
was  found  that  no  federal  question  was  raised.  The 
decision  of  the  Kansas  Court  was  therefore  affirmed. 
Anything  stated  with  reference  to  the  power  of  the 
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United  States  to  condemn  for  the  same  purposes 
purely  obiter. 


was 


Respecting  the  authority  of  the  Gettysburg  case, 
both  briefs  assert  that  the  power  to  condemn,  hold 
and  manage  property  is  for  “the  general  welfare,” 
and  that  it  was  under  the  power  to  levy  and  collect 
taxes  “to  pay  the  debts  and  provide  for  the  common 
defense  and  general  welfare  of  the  United  States” 
that  the  power  to  condemn  and  hold  and  manage  the 
Gettysburg  battlefield  was  exercised.  However,  there 
are  objections  to  the  “general  welfare  of  the  United 
States”  theory  that  were  not  so  apparent  when  appel¬ 
lants’  brief  was  written  and  filed.  At  that  time  ap¬ 
pellants  went  too  far  in  conceding  that  the  general 
welfare  clause  gave  rise  to  such  powers. 

Congress,  under  the  power  to  tax  and  appropriate 
funds  for  the  general  welfare  of  the  United  States;  has 
no  power  to  do  anything  else  other  than  appropriate 
the  funds  ( United  States  v.  Butler,  297  U.  SJ  1). 
The  power  to  appropriate  is  not  the  power  to  use  the 
appropriated  funds  for  the  purpose  of  acquiring  lands 
in  the  name  of  the  United  States,  holding  them:  and 
managing  them  as  was  done  in  the  instance  of  the 
Gettysburg  battlefield,  and  is  attempted  under  the 
Historic  Sites  Act.  j 

The  two  acts  of  Congress,  with  reference  to  the 
battlefield,  together  with  the  opinion  of  the  Court, 
show  clear  power  under  Section  8,  Article  1,  Clause 
11  (the  power  to  declare  war),  Clause  12  (the  power 
to  raise  and  support  armies),  Clause  14  (the  powTer 
to  make  rules  for  the  government  of  the  land  forces), 
and  Clause  18  (the  power  to  make  all  laws  necessary 
to  carry  out  the  foregoing  powers). 

By  the  Appropriation  Act  of  March  3,  1893 ,  Appen- 


dix  F  hereto,  $25,000  was  appropriated  for  marking 
the  tactical  positions  of  troops  at  Gettysburg  with 
reference  to  the  studv  of  the  battle.  Instruction  of 
the  army  for  war  is  a  clear  power  of  Clauses  11,  12 
and  14,  above.  Appropriation  for  such  purposes  was 
clearlv  constitutional. 

But,  as  recited  in  the  Act  of  June  4,  1894  (28  St  at. 
584),  Exhibit  G  hereto,  since  the  United  States  Court 
in  Pennsylvania  had  decided  that  an  appropriation 
did  not  confer  the  power  to  condemn,  the  latter  act 
was  passed  authorizing  condemnation.  Clauses  11, 
12  and  14,  above  were  the  powers  exercised  by  Con¬ 
gress  in  enacting  the  latter  act. 

In  the  Gettysburg  case  the  Court  states: 

‘‘It  is,  of  course,  not  necessary  that  the  power 
of  condemnation  for  such  purpose  be  expressly 
given  by  the  Constitution.  The  right  to  condemn 
at  all  is  not  so  given.  It  results  from  the  powers 
that  are  given,  and  it  is  implied  because  of  its 
necessity,  or  because  it  is  appropriate  in  exercis¬ 
ing  those  powers.  Congress  has  power  to  declare 
war  and  to  create  and  equip  armies  and  navies.” 

Again : 

”  Valuable  lessons  in  the  art  of  war  can  now  be 
learned  from  an  examination  of  this  great  battle¬ 
field  in  connection  with  the  historv  of  the  events 
which  there  took  place.'- 

The  latter  refers  to  the  marking  of  the  tactical  posi¬ 
tions,  to  do  which  was  the  sole  reason  given  by  any 
Act  of  Congress  for  acquisition  of  the  battlefield. 

And,  again: 

“The  right  to  take  land  for  cemeteries  for  the 
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burial  of  deceased  soldiers  of  the  country  rests 

* 

on  the  same  footing  and  is  connected  with  and 
springs  from  the  same  powers  of  the  Constitu¬ 
tion 


From  time  immemorial,  the  burial  of  those  killed  in 
battle  has  been  a  duty  of  the  army  and  is  directly 
caused  bv  the  raising  of  an  armv  and  the  conduct  of 
war.  The  necessity  of  obtaining  land  for  such  burials 
as  incident  to  military  operations  is  clear.  Clauses  11 
and  12,  above,  are  the  source  of  the  power  to  obtain 


such  land. 

It  is  also  true  that  the  Court  relied  upon  the  “gen¬ 
eral  welfare  of  the  United  States”  clause,  but  such 
clause  relates  only  to  the  appropriation  of  funds  to 
carry  out  any  and  all  of  the  powers  of  the  three  de¬ 
partments  of  the  Government  and  the  preservation  of 
the  United  States  (Appellants’  Brief,  pp.  79-81).  The 
power  itself  is  exhausted  by  appropriation.  \ 


Applied  to  this  case,  the  Gettysburg  Case  is  no  au¬ 
thority.  Here  there  are  involved  no  such  independent 
powers  as  those  of  Clauses  11,  12  and  14  of  Section  8, 
Article  1.  The  claim  here  is  that  the  power  to  ap¬ 
propriate  includes  the  power  to  purchase  and  j  con¬ 
demn  land,  hold  it  and  manage  it.  The  mere  power 
to  appropriate  ends  with  the  appropriation ;  to  do  more 
there  must  be  a  delegation  of  substantive  power.  I 

The  contention  was  made  in  United  States  v.  Cer¬ 
tain  Lands.  78  Fed.  (2d)  684,  687-688,  that  the  power 
to  appropriate  was  the  power  to  acquire  lands.  The 
Court  rejected  such  contention.  The  United  States 
took  the  case  to  the  Supreme  Court  by  certiorari,  but 
dismissed  it.  The  ruling  of  the  Circuit  Court  of  Ap¬ 
peals  is  admittedly  the  law. 
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AYe  conclude,  however,  by  stating  again  that  under 
no  theory  can  the  teaching  of  history  be  accomplished 
under  the  power  to  appropriate  for  the  general  wel¬ 
fare  of  the  United  States. 

Mr.  Geaslin’s  brief  has  cited  acts  establishing  a 
number  of  national  parks.  Except  in  instances  of  the 
donation  of  the  land  to  the  United  States,  every  such 
park  has  been  established  upon  land  already  owned 
by  the  United  States.  By  Clause  2,  Section  3,  Article 
IV  of  the  ('onstitution,  Congress  has  power  to  make 
all  needful  rules  and  regulations  respecting  the  terri¬ 
tory,  or  other  property,  belonging  to  the  United  States. 
Therefore  whatever  use  to  which  the  United  States 
puts  its  own  land  to  is  another  matter.  In  one  possi¬ 
ble  (but  very  late)  instance,  an  act  to  condemn  land 
for  a  park  was  enacted.  However,  that  one  instance 
means  no  more  than  the  present  instance  means  as 
furnishing  a  constitutional  guide. 

CONCLUSION. 

Appellants  respectfully  submit  that  in  this  cause 
there  should  be  had  a  plenary  hearing  at  which  the 
facts  underlying  all  questions,  particularly  the  consti¬ 
tutional  questions,  can  be  found  ( Borden’s  Co.  v. 
Baldwin ,  293  U.  S.  194;  Opinions  of  Associate  Justices 
Groner  and  Stephens  in  Township  of  Franklin  v.  Tug- 
well,  supra).  But  unless  appellees  be  temporarily  en¬ 
joined;  such  plenary  hearing  would  be  fruitless. 
Therefore  the  cause  should  be  sent  back  for  trial  and 
the  present  temporary  injunction  kept  in  effect  by 
directions  to  the  court  below. 

EDMUND  M.  TOLAXD, 
DAVID  H.  ROBERTSON, 
Attorneys  for  Appellants. 
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APPENDIX  A. 

SUPREME  COURT  ! 

OF  OHIO.  I 

State  ex  rel.  Ellis,  City  Solicitor,  >>  Decided  Decem- 
v.  L  ber  23, 1936. 

Urner,  City  Auditor.  J  No.  26,261.! 

Statement  of  the  Case. 

This  is  an  original  action  in  this  court,  submitted 
upon  the  petition,  answer,  reply  and  stipulations  des¬ 
ignated  exhibits  A  to  I,  inclusive,  which  are  attached 
to  the  petition  and  by  agreement  considered  as  a  part 
thereof. 

From  the  petition  and  the  stipulations  it  appears 
that  in  1926  a  resolution  was  passed  by  the  city  coun¬ 
cil  of  the  City  of  Cincinnati,  to  submit  to  the  vote  of 
the  people  a  $1,000,000  bond  issue  to  pay  the  city’s 
portion  of  the  cost  of  eliminating  grade  crossings, 
namelv:  Pennsylvania  Railroad  at  Beechmont  ave- 
line  and  at  Eastern  avenue  near  Rendcomb  junction; 
Pennsylvania  Railroad  at  Erie  avenue  and  Brother- 
ton  road;  the  C.  C.  C.  and  St.  L.  Railroad  atpllst 
street  and  73rd  street,  and  the  B.  &  O.  Railroad  at 
Hartwell  avenue,  Madison  road  and  Marburg  avenue; 
that  further  resolutions  were  passed  and  the  proposi¬ 
tion  duly  carried  at  the  November  1926  election.: 

The  issuance  and  sale  of  the  fourth  installment  of 
these  bonds  were  authorized  by  resolution  of  April  3, 
1929.  and  of  that  installment,  bonds  in  the  sum  of 
$180,000  were  issued,  bearing  4x/>%  interest.  Before 
the  remaining  bonds  ($120,000)  were  issued,  the  re¬ 
lator  was  advised  that  bonds  could  be  sold  for!  less 
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than  41/1>%  and  on  September  23,  1936,  an  ordinance 

was  passed  amending  the  April  3,  1929,  ordinance,  in 

which  latter  ordinance  the  interest  rate  was  reduced 

to  2V1>%  on  the  last  twelve  maturities  aggregating 

$120,000  and  the  city  auditor  was  directed  to  issue 

and  sell  such  last  twelve  installments.  This  was  done, 

and  the  monev  is  now  in  the  treasure. 

-  * 

In  April,  1936,  a  resolution  was  adopted  to  co-oper¬ 
ate  with  the  Director  of  Highwavs  on  an  emergenev 
relief  grade  crossing  separation  project.  Another  res¬ 
olution  was  passed  on  August  5,  and  one  on  October 
28,  1936,  both  of  which  relate  to  elimination  of  grade 
crossings  of  the  Xew  York  Central  Railroad  on  State 
Highway  Xo.  43  and  67th,  69th,  70th,  71st,  72nd, 
73rd  and  74th  streets  and  the  alley  between  72nd  and 
73rd  streets  in  Cincinnati. 


It  is  not  disputed  that  the  City  of  Cincinnati  is  now 
prepared  to  take  the  first  steps  toward  the  construc¬ 
tion  of  such  improvement,  and  a  contract  for  exam¬ 
ination  of  titles  of  land  to  be  appropriated  has  been 
drawn  up  with  an  abstract  company,  requiring  an  ex¬ 
penditure  of  $1330;  that  council  has  appropriated 
funds  for  the  execution  of  such  contract  and  same 
are  in  the  treasury  available  for  such  use  and  not  ap¬ 
propriated  to  any  other  purpose;  that  the  contract 
has  been  presented  to  the  defendant,  Henry  Urner, 
City  Auditor  of  the  City  of  Cincinnati,  for  certifica¬ 
tion  as  required  by  law,  but  that  he  refuses  to  certify 
the  contract  on  the  ground  that  an  expenditure  of 
money  under  such  contract  might  be  an  illegal  and 
improper  expenditure  of  the  funds  of  the  city,  for  the 
reason  that  the  improvement  as  now  proposed  pro¬ 
vides  for  the  elimination  of  grade  crossings  not  onlv 
at  the  intersection  of  71st  and  73rd  streets,  but  in 


addition  at  67th,  69th,  70th,  72nd  and  74th  streets 
and  at  the  allev  between  72nd  and  73rd  streets,  which 
were  not  included  in  the  original  legislation  for  the 
bond  issue. 

The  relator  prays  that  the  city  auditor  be  required 

to  certifv  such  contract  between  the  city  and  the 

* 

abstract  company,  for  the  reason  that  it  is  his  duty 
so  to  do. 

Bv  the  Court : 

%/ 

in  this  action  the  relator  is  asking  this  court  to 
apply  the  extraordinary  remedy  of  mandamus,  i 
There  are  a  number  of  questions  raised  in  this  case, 
but  we  will  concern  ourselves  with  one  only,  natnely: 
Can  the  City  of  Cincinnati  expend  funds,  derived ’from 
the  issuance  and  sale  of  bonds  voted  for  the  elimina¬ 
tion  of  certain  specified  grade  crossings,  for  the;  pur¬ 
pose  of  eliminating  grade  crossings  not  specified  in 
the  bond  issue?  This  question  is  so  fundamental  that 
we  do  not  regard  it  as  necessary  to  consider  the  other 

questions.  j 

Granted  that  the  City  of  Cincinnati  and  the  rail¬ 
roads  mentioned  will  be  benefited  by  the  improve¬ 
ments  now  proposed,  these  benefits  furnish  no  argu¬ 
ment  for  ignoring  the  will  of  the  people  as  expressed 
at  the  November,  1926,  election. 

Under  the  law  it  was  necessary  that  this  bond  j  issue 
be  submitted  to  a  vote  of  the  people.  It  was!  sub¬ 
mitted  and  the  people  were  informed,  time  and  time 
again,  by  various  resolutions  and  ordinances,  that  the 
money  was  to  be  used  for  the  elimination  of  specified 
grade  crossings  and  necessary  incidental  expenses; 
and  the  following  was  copied  on  the  ballot  submitted 

j 

to  the  electors  at  the  November,  1926,  election:  ;“For 
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an  issue  of  bonds  by  the  City  of  Cincinnati  for  the 
purpose  of  paying  said  city's  part  of  the  cost  and  ex¬ 
pense  of  eliminating  the  following  grade  crossings, 
including  payment  of  damages  and  purchase  of  land 
for  necessary  right  of  way,  by  separating  the  grades 
of  the  railroad  tracks  of  the  following  named  streets, 
and  changing  the  grades  of  said  streets  and  tracks 
by  raising  and  lowering  or  relocating  the  same  at  the 
following  named  intersections:  The  Pennsylvania 
Railroad  at  Beechmont  avenue  and  at  Eastern  ave¬ 
nue  near  Rendcomb  junction;  the  Pennsylvania  Rail¬ 
road  Company  (Chicago  Division),  at  Erie  avenue 

and  Brotherton  road;  the  C.  C.  C.  and  St.  L.  Railway 

* 

Company,  at  71st  and  73rd  streets;  the  B.  &  0.  Rail¬ 
road  Company  (Toledo  Division),  at  Hartwell  ave¬ 
nue  and  the  B.  &  O.  Railroad  Company  at  Madison 
road  and  Marburg  avenue,  in  the  sum  of  $1,000,000, 
and  the  levy  of  taxes  outside  of  the  existing  limita¬ 
tions  estimated  by  the  county  auditor  to  average  .064- 
mill  for  a  maximum  period  of  30  years  to  pay  the 
principal  and  interest  on  such  bonds." 

This  proposition  was  brought  to  the  attention  of 
every  elector;  that  is  what  he  voted  upon,  and  neither 
the  city,  the  state  nor  the  federal  government  has 
any  right  to  deflect  any  part  of  this  money  by  ap¬ 
plying  it  to  the  elimination  of  other  grade  crossings. 
To  put  the  stamp  of  approval  upon  such  an  arrange¬ 
ment  would  amount  to  cutting  out  the  vitals  of  local 
self-government,  and  the  sanctity  of  the  ballot  would 

be  utterly  destroyed. 

•  • 

The  writ  of  mandamus  prayed  for  herein  is  denied, 
and  relator's  petition  is  dismissed  at  his  cost. 
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APPENDIX  B. 

Congressional  Record  Debate  in  House  of  Representa¬ 
tives  Upon  the  Joint  Resolution  Creating  the 
United  States  National  Expansion  Memorial 
Commission,  June  8,  1934.  Congressional  ! 

Record,  Volume  78,  Part  10,  Pages 
10883  to  10890. 

Federal  Memorial  Commission. 

Mr.  Bankhead.  Mr.  Speaker,  by  direction  of  the 
Committee  on  Rules,  I  call  up  House  Resolution  356 
and  ask  for  its  immediate  consideration. 

The  Clerk  read  the  resolution,  as  follows: 

Resolved ,  That  upon  the  adoption  of  this:  reso¬ 
lution  it  shall  be  in  order  to  move  that  the  House 
resolve  itself  into  the  Committee  of  the  Whole 
House  on  the  state  of  the  Union  for  the  consid¬ 
eration  of  Senate  Joint  Resolution  93.  After  gen¬ 
eral  debate,  which  shall  be  confined  to  the:  joint 
resolution,  and  shall  continue  not  to  exceed  1 
hour,  to  be  equally  divided  and  controlled  by  the 
Chairman  and  ranking  minority  member  of  the 
Committee  on  the  Library,  the  joint  resolution 
shall  be  read  for  amendment  under  the  5-minute 
rule.  At  the  conclusion  of  the  reading  of  the 
joint  resolution  for  amendment  the  Committee 
shall  rise  and  report  the  joint  resolution  to  the 
House  with  such  amendments  as  mav  have  been 
adopted  and  the  previous  question  shall  be  con¬ 
sidered  as  ordered  on  the  joint  resolution  and  the 
amendments  thereto  to  final  passage  without  in¬ 
tervening  motion  except  one  motion  to  recommit. 


With  the  following  committee  amendment: 

Page  1,  line  6,  strike  out  “1  hour”,  and  insert 
in  lieu  thereof  “30  minutes.” 

Mr.  Bankhead.  Mr.  Speaker,  does  the  gentleman 
from  Massachusetts  [Mr.  Martin]  desire  some  time  on 
the  resolution? 

Mr.  Martin  of  Massachusetts.  Yes;  we  should  like 
to  know  what  the  bill  is,  as  copies  ot  the  measure  are 
not  available  at  the  desk. 

Mr.  Bankhead.  As  the  gentleman  from  Massachu¬ 
setts  suggests  that  copies  of  the  bill  are  not  available, 
I  will  vield  5  minutes  to  the  gentleman  from  Missouri 
[Mr.  Cochran]  to  explain  the  purposes  of  the  bill.  I 
had  assumed,  of  course,  that  copies  of  the  bill  were 
available  to  Members,  as  is  usually  the  case. 

Mr.  Cochran  of  Missouri.  Mr.  Speaker,  this  is  a 
Senate  joint  resolution.  A  companion  measure  was 
introduced  in  the  House  by  me.  It  authorizes  the 
creation  of  a  Federal  memorial  commission  to  con¬ 
sider  and  formulate  plans  for  the  construction  near 
St.  Louis  of  a  permanent  memorial  to  the  men  who 
made  possible  the  territorial  expansion  of  the  United 
States,  which  includes  Thomas  Jefferson,  Livingston, 
Monroe,  and  those  who  negotiated  the  Louisiana  Pur¬ 
chase. 

The  resolution  does  not  carry  even  an  authorization 
for  anv  monev.  Remember  that.  It  provides  for  the 
appointment  of  3  members  by  the  President,  3  by  the 
Vice  President,  3  by  the  Speaker  of  the  House,  and 
6  by  the  association  which  has  been  organized  and  has 
members  throughout  the  area  covered  by  the  Louisi¬ 
ana  Purchase.  This  area  purchased  by  Jefferson  in 
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1803  consists  of  over  2,000,000  square  miles,  the  value 
today  being  estimated  at  $165,000,000,000.  This  cost 
the  Government  but  $15,000,000. 

! 

The  officials  of  the  Jefferson  National  Expansion 
Memorial  Association  are  Bernard  F.  Dickmann, 
mavor  of  St.  Louis,  honorarv  chairman;  Charles 
Nagel,  former  Secretary  of  Commerce  and  Labor, 
honorarv  vice  chairman;  Rolla  Wells,  former  mavor 
of  St.  Louis,  honorarv  vice  chairman:  Luther  Elv 
Smith,  chairman;  Morton  May,  Carl  F.  G.  Meyer, 
Frank  C.  Rand,  vice  chairman;  John  G.  Lonsdale, 
treasurer;  Tom  Gilmartin,  secretary. 

Members  of  executive  committee  and  chairmen  of 
special  committees:  Plan  and  scope,  Judge  Jeske  Mc¬ 
Donald,  chairman;  press  and  publicity,  W.  C.  D’Arcv, 
chairman;  finance,  Sidney  Maestre,  chairman;!  legis¬ 
lation,  Gale  F.  Johnston,  chairman;  William  J.  Gib¬ 
bons,  Isaac  H.  Orr;  historical  data,  McCune  Gill,  chair¬ 
man;  legal,  Charles  P.  Williams,  chairman;  transpor¬ 
tation,  Col.  Albert  T.  Perkins,  chairman;  speakers, 
Mrs.  George  Gellhorn,  chairman,  Claude  B.  Ricketts, 
Max  (VRell  Truitt;  Mrs.  E.  M.  Grossman,  executive 

secret arv.  : 

* 

It  is  desired  to  erect  this  memorial  on  the  banks  of 
the  Mississippi  River  at  St.  Louis.  In  advocating 
this  site  the  association  says: 

Here  came  Capt.  Amos  Stoddard  in  1803,  rep¬ 
resenting  President  Jefferson  as  well  as  France,  to 
take  possession  of  Louisiana.  The  flag  of  Spain 
was  lowered,  the  flag  of  France  was  raised  to 
signify  the  reacquisition  by  Napoleon  2  years  be¬ 
fore;  then  the  Lilies  of  France  came  down,  and 
the  Stars  and  Stripes  were  raised  over  America’s 


i 
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new  domain.  To  this  spot  had  previously  come 
the  explorers  Joliet,  Fere  Marquette,  and  La 
Salle. 

Later  came  the  Germans  under  Gottfried  Duden 
and  Carl  Schurz.  Scandinavians  came  through 
St.  Louis,  some  bound  for  the  Northwest,  and 
sons  of  other  nations.  Such  famous  men  as 
Zebulon  Pike,  Benton,  Robert  E.  Lee,  Doniphan, 
Douglas,  Lincoln,  Sherman,  Blair,  Mark  Twain, 
Janies  B.  Eads,  and  Eugene  Field  were  here.  St. 
Louis  was  a  starting  point  for  the  Santa  Fe  Trail, 
the  Oregon  Trail,  the  fur-trading  enterprises,  the 
Lewis  and  Clark  Expedition,  the  migration  to 
Texas  under  Moses  and  Stephen  F.  Austin,  and 
the  ‘ 4 Forty-niners’ ’ — a  myriad  of  unknown  pio¬ 
neers  and  frontiersmen.  This  is  sacred  ground  in 
American  history 

However  honored  by  pageants,  presentations, 
and  Presidential  praises,  the  United  States  has 
thus  far  had  no  adequate,  permanent  national 
memorial  to  those  men  who,  as  pioneers,  gave  to 
our  Government,  and  held  for  posterity,  an  area 
west  of  the  Mississippi  double  that  east  of  it. 

It  is  well  to  honor  Jefferson,  Lewis  and  Clark, 

Livingston,  and  Monroe,  and  that  galaxy  of 

statesmen,  patriots,  and  pioneers  who  had  this 

great  vision  of  the  national  expansion  that  was 

to  be.  Every  great  movement  must  have  its 

leaders.  Thev  should  be  honored. 

* 

And  we  should  honor  the  unknown  pioneers 
who  came  from  New  England  and  New  York,  Vir¬ 
ginia,  Maryland,  the  Carolinas.  and  Georgia  and 
formed  a  westward  movement  that  is  one  of  the 
marvels  of  the  history  of  the  world. 

St.  Louis  gave  you  the  greatest  world’s  fair  the 
country  ever  knew.  It  will  give  you  this  memorial. 

The  people  in  the  area  are  extremely  anxious  for 
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the  passage  of  this  resolution  so  that  the  permanent 
commission  can  be  organized. 

We  have  precedents  for  the  passage  of  legislation 
of  this  kind  One  passed  in  the  last  Congress,  which 
provided  for  a  commission  to  investigate  a  similar 
project  in  North  Carolina — the  advisability  of  erecting 
a  suitable  memorial  in  honor  of  the  first  white  child 
born  in  America. 

I  do  not  think  there  is  anv  more  I  can  sav  in  refer- 
ence  to  the  resolution.  It  is  sponsored  by  Republi¬ 
cans  and  Democrats  alike.  j 

Mr.  Carter  of  California.  What  is  the  salarv  to  be 

* 

paid  these  commissioners? 

i 

Mr.  Cochran  of  Missouri.  None  whatever;  the  onlv 

j 

cost  to  the  Government  is  for  printing  this  resolution. 

Mr.  Carter  of  California.  What  about  the  expenses 
of  the  commission? 

Mr.  Cochran  of  Missouri.  The  Government  is  obli¬ 
gated  in  no  way  for  any  expenses  of  the  commissioners 
or  anvone  else.  i 

Mr.  Martin  of  Massachusetts.  The  gentleman  will 
not  say  that  they  will  not  come  to  Congress  later  for 
an  appropriation?  | 

Mr.  Cochran  of  Missouri.  No  one  has  indicated  to 
me  there  is  anv  such  thought  in  their  minds. 

Mr.  Martin  of  Massachusetts.  But  he  will  not  guar- 
antee  that  they  will  not  come  back  and  ask  for  an 

i 

appropriation  ? 

i 

Mr.  Cochran  of  Missouri.  Thev  would  have  a  hard 
time  getting  it.  The  country  has  done  a  great  deal  in 
the  gentleman’s  State  in  the  way  of  erecting  histori¬ 
cal  memorials.  j 

Mr.  Jenkins  of  Ohio.  Will  the  gentleman  yield? 

Mr.  Cochran  of  Missouri.  I  yield. 


! 
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Mr.  Jenkins  of  Ohio.  Section  2  says  the  United 
States  commission  may  in  its  discretion  accept  from 
any  source,  public  or  private,  money  or  property  to 
be  used  for  the  purpose  of  making  surveys,  and  so 
forth.  Is  not  that  an  invitation  to  the  world  to  come 
forward  and  also  for  the  United  States  to  step  in? 

Mr.  Cochran  of  Missouri.  I  think  the  gentleman 
from  Ohio  is  drawing  on  his  imagination.  I  doubt  if 
the  commission  will  be  here  in  my  time  asking  for 
money. 

Mr.  Milligan.  They  can  accept  contributions  from 
private  sources  to  carry  into  effect  the  proposition, 
and  section  3  of  this  bill  provides  that  it  shall  be  no 
expense  to  the  Federal  Government. 

Mr.  Cochran  of  Missouri.  That  is  true.  The  Fed¬ 
eral  Government  is  not  responsible  in  any  way.  The 
resolution  so  provides.  What  more  could  be  asked  ? 

Mr.  Jenkins  of  Ohio.  Why  could  not  the  city  of 
St.  Louis  take  care  of  this? 

Mr.  Cochran  of  Missouri.  It  probably  could,  but 
there  is  a  desire  to  bring  in  all  States  and  municipali¬ 
ties  in  the  area  covered  by  the  Louisiana  Purchase. 

Mr.  Taber.  Will  the  gentleman  yield? 

Mr.  Cochran  of  Missouri.  I  yield. 

Mr.  Taber.  Is  not  this  the  bill  that  was  brought  in 
with  the  request  that  the  Government  contribute 
$30,000,000?  Was  not  that  the  way  the  bill  started 
out? 

Mr.  Cochran  of  Missouri.  I  was  requested  to  intro¬ 
duce  such  a  resolution,  and  the  day  I  introduced  it  in 
the  House  I  gave  to  the  press  a  statement  that,  in  my 
opinion,  it  would  never  get  out  of  the  committee.  I 
explained  that  Congress  would  never  approve  of  such 
a  proposition.  This  is  a  new  resolution,  and  is  so 
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worded  that  it  makes  no  charge  on  the  Government 
and  no  appeal  for  even  an  authorization,  let  alone  an 
appropriation.  The  resolution  passed  the  Senate  with¬ 
out  an  objection;  without  even  being  discussed. 

Mr.  McFadden.  Will  the  gentleman  vield? 

Mr.  Cochran  of  Missouri.  I  vield. 

*  j 

Mr.  McFadden.  Will  the  gentleman  state  what  was 
the  original  cost  of  the  Louisiana  Purchase — the  orig¬ 
inal  purchase — was  it  not  $15,000,000? 

Mr.  Cochran  of  Missouri.  Yes;  $15.000,000; ;  and 
the  area  is  now  worth  $165,000,000,000. 

Mr.  McFadden.  And  this  is  to  cost  twice  what  the 
original  purchase  cost?  I 

Mr.  Cochran  of  Missouri.  The  gentleman  is  like  the 

gentleman  from  Ohio,  drawing  on  his  imagination. 

The  gentleman  has  not  read  the  bill.  There  is  no  pro¬ 
vision,  T  repeat,  for  the  Government  to  advance  one 
dollar.  If  the  Members  will  read  the  resolution  they 
will  see  that  that  is  true. 

Mi*.  McFadden.  Mr.  Speaker,  I  have  read  the  bill 
and  I  remember  participating  in  the  debate  when  the 
bill  was  under  consideration  before  and  was  defeated. 
The  gentleman  knows  verv  well  that  authoritv  is 
going  to  be  asked  of  this  Congress  at  a  subsequent 
date  to  appropriate  $30,(XX),000. 

Mr.  Cochran  of  Missouri.  The  gentleman  from 
Pennsvlvania  is  an  excellent  mind-reader  if  he  knows 
any  such  thing  to  be  a  fact.  I  am  not  asking  for  an 
appropriation,  the  resolution  simply  provides  for  a 
Federal  commission.  I  shall  not  ask  for  any  $30,- 
000.000  appropriation.  j 

Mr.  McFadden.  I  know  the  gentleman  will  not,  but 
the  gentleman  is  proposing  to  leave  this  body  and  go 
to  another  body.  If  I  thought  this  would  help  the 
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gentleman  succeed  in  his  ambition,  1  might  be  in  favor 
of  the  bill. 

Mr.  Cochran  of  Missouri.  I  do  not  want  the  gentle¬ 
man  to  consider  my  political  ambitions  at  this  time, 
but  1  do  appreciate  his  kind  remarks. 

Mr.  Lozier.  Mr.  Speaker,  will  the  gentleman  yield? 

Mr.  Cochran  of  Missouri.  Yes. 

Mr.  Lozier.  Mr.  Speaker,  this  proposal  calls  for  no 
appropriation  or  authorization  for  an  appropriation. 
1  am  sure  that  the  resolution  is  offered  in  good  faith 
and  that  neither  this  Congress  nor  any  other  Congress 
will  be  called  upon  to  make  an  appropriation  for  the 
furtherance  of  this  most  worthy  project.  Is  not  that 
true  l 

Mr.  Cochran  of  Missouri.  Absolutely. 

Mr.  Lozier.  Here  is  a  project  which  not  only  has  its 
cultural  aspects,  but  it  involves  a  national  recogni¬ 
tion  of  the  greatest  single  incident  in  American  his¬ 
tory  since  the  adoption  of  our  Federal  Constitution. 
There  is  no  event  in  the  history  of  our  Republic  that 
contributed  more  to  the  expansion,  stabilization,  and 
the  perpetuity  of  our  Republic  than  the  purchase  of 
the  Louisiana  territory.  While  the  acquisition  of 
Louisiana  territory,  according  to  Jefferson,  was  of 

doubtful  constitutionality  and  bent  the  Constitution 

•> 

almost  to  the  breaking  point,  yet  such  purchase  fixed 
irrevocably  and  unchangeably  the  destiny  of  the 
United  States  and  made  it  a  world  power,  forever 
removed  the  danger  of  being  hedged  about  or  ab¬ 
sorbed  by  any  European  nation,  and  insured  our  ulti¬ 
mate  and  peaceful  expansion  to  the  Pacific. 

This  project  is  worthy  of  the  enlightened  and 
progressive  millions  who  inhabit  this  vast  trans-Mis- 
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sissippi  area,  the  natural  resources  and  riches  of 
which  stagger  human  comprehension.  It  is  fitting 
that  this  epoch-marking,  history-making  event  should 
be  recognized  by  a  memorial  in  keeping  with  the1  im¬ 
portance  of  the  transaction  that  was  destined  to  trans¬ 
form  the  United  States  from  a  weak  and  struggling 
state  into  a  virulent  and  puissant  Nation  dedicated 
to  human  freedom,  the  reign  of  law,  and  social  justice. 

Mr.  Jenkins  of  Ohio.  Mr.  Speaker,  will  the  gehtle- 

man  vieldf 
* 

Mr.  Cochran  of  Missouri.  Yes. 

Mr.  Jenkins  of  Ohio.  If  the  Federal  Government  is 
not  supposed  to  pay  anything  toward  this  $30,000^000, 
how  is  the  gentleman  going  to  get  the  monev? 

Mr.  Cochran  of  Missouri.  The  commission  is  going 
to  get  the  money  throughout  the  area  covered  by;  the 
Louisiana  Purchase,  an  area  valued  now  at  close  to 
$200,000,000,000.  | 

Mr.  Jenkins  of  Ohio.  Does  the  gentleman  think  it  is 
wise,  at  a  time  when  there  is  drought  and  depression 
and  with  prospects  for  the  continued  depression,  to 
stand  for  a  proposition  like  this,  especially  when  the 
gentleman  expects  to  be  elected  to  the  United  States 
Senate  ? 

Mr.  Cochran  of  Missouri.  The  public-spirited  citi¬ 
zens  interested  in  this  project  feel  that  it  will  benefit 
the  unemployment  situation,  and  that  is  one  thought 
behind  it.  Blocks  of  buildings  will  be  removed  and  a 
splendid  memorial  thereon  is  their  goal.  They  j  are 
going  out  to  trv  to  find  a  wav  to  raise  money  to  con- 
struct  a  memorial,  and  if  the  memorial  is  constructed, 
it  will  require  labor  to  construct  it.  This  means  work 
for  the  unemployed.  It  is,  I  admit,  a  gigantic  task, 
but  if  the  gentleman  only  knew  the  personnel  that 
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compose  the  association  he  would  have  hope  that  they 
will  reach  their  objective  as  1  have. 

Is  there  anv  reason  whv  we  should  not  encourage 
them  by  providing  for  a  national  commission?  I  can¬ 
not  conceive  of  any  good  reason  and  I  do  not  think 

anvone  can  advance  a  sound  reason. 

* 

Air.  Eltse  of  California.  Air.  Speaker,  will  the  gen¬ 
tleman  Yield? 

mt 

Air.  Cochran  of  Aiissouri.  Yes. 

Air.  Eltse  of  California.  To  partially  answer  the 
gentleman  from  Aiissouri  [Air.  Lozier j  when  he  asked 
why  this  great  gentleman  should  not  be  honored,  I 
cannot  see  why  the  Democratic  Party  wants  to  honor 
him  when  they  have  pulled  so  far  away  from  the  prin¬ 
ciples  of  Thomas  Jefferson.  He  was  a  believer  in 
State  rights,  and  I  cannot  understand  how  the  partv 
which  has  abandoned  State  rights  wants  to  honor  him. 

Air.  Cochran  of  Aiissouri.  Let  me  say  to  the  gentle¬ 
man  from  California  that  I  believe  if  Thomas  Jeffer¬ 
son  had  been  here  on  Aiarch  4,  1933,  and  had  found 
his  country  and  his  people  in  the  condition  that  Presi¬ 
dent  Roosevelt  found  them,  found  them  in  the  condi¬ 
tion  a  Republican  administration  left  them,  he  would 
have  done  exactly  as  President  Roosevelt  has  done. 
He  would  have  taken  care  of  them.  He  would  have 
fed,  clothed,  and  housed  them.  [Applause. J 

Air.  Bankhead.  Air.  Speaker,  will  the  gentleman 
from  Aiassachusetts  use  some  of  his  time? 

Air.  Aiartin  of  Aiassachusetts.  Air.  Speaker,  I  yield 
5  minutes  to  the  gentleman  from  New  York  [Air. 
Bovlan]. 

Air.  Bovlan.  Air.  Speaker,  I  am  opposed  to  this 
resolution.  The  place  for  a  memorial  to  Thomas  Jef¬ 
ferson  is  in  the  National  Capital,  and  not  on  the 
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western  bank  of  the  Mississippi  River.  It  is  to  the 
everlasting  disgrace  of  this  Nation  that  up  to  now  we 
have  not  in  this  Capital  a  suitable  memorial  to 
Thomas  Jefferson.  To  my  mind  no  one  contributed 
more  to  the  founding  of  this  Union  and  to  its  per¬ 
petuity  than  did  Thomas  Jefferson.  I  have  had  a  bill 
before  the  Congress  for  the  last  8  or  9  years  provid¬ 
ing  for  a  memorial  to  Thomas  Jefferson.  I  have 
searched  the  entire  city  of  Washington,  and  I  have 
failed  to  find  a  statue  of  Thomas  Jefferson.  Hidden 

awav  at  the  east  entrance  of  this  Hall  is  a  small  statue 
% 

of  Jefferson  in  a  narrow  hall,  and  unless  somebody 
calls  attention  to  it  you  will  not  see  it.  That  is  the 
tribute  that  a  grateful — with  an  interrogation  pbint 
after  the  grateful — country  offers  to  the  memory  of 
Thomas  Jefferson.  The  Louisiana  Purchase  was  a 
great  achievement,  yes;  but  why  do  not  the  States 
that  were  carved  out  of  the  Louisiana  Purchase  get 
up  this  memorial  themselves  on  the  bank  of  the  Mis¬ 
sissippi  and  pay  for  it.  I  am  opposed  to  a  national 
memorial  anywhere  in  the  country  to  the  memory  of 
Thomas  Jefferson  until  a  suitable  memorial  is  erected 
here,  where  it  ought  to  be,  in  the  Nation’s  Capital.  I 
have  suggested  that  the  block  immediately  east  of  the 
Archives  Building  on  Pennsylvania  Avenue,  known 
as  the  “Apex  block”,  be  set  apart  by  Congress  as  a 
suitable  site  for  the  erection  of  the  Nation’s  tribute  to 
Thomas  Jefferson. 

This  is  the  place  and  this  is  the  city  where  it  should 
be,  not  out  along  the  western  bank  of  the  Mississippi. 
The  Nation’s  Capital  is  the  place  where  it  should  be. 
If  the  States  in  the  West  want  this  memorial,  why 
do  they  not  start  it  and  pay  for  it,  and  not  come  here 
looking  to  the  Federal  Government  for  help? 
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Let  us  examine  the  report  of  the  Committee  on  the 
Library.  What  does  it  say? 

The  Committee  on  the  Library,  having  had  under 
consideration  Senate  Joint  Resolution  931,  respec¬ 
tively  report  the  same  with  the  recommendation  that 
it  do  pass. 

That  is  all  the  report  says.  Nothing  else. 

Now,  I  think  it  is  a  serious  mistake  to  pass  this 
resolution.  1  should  like  to  see  a  thousand  memorials 
to  Thomas  Jefferson,  but  until  there  is  one  here, 
where  it  ought  to  be,  the  Congress  should  not  au¬ 
thorize  a  meiiiorial  in  any  other  part  of  this  Nation. 
We  have  been  ungrateful,  we  have  been  unmindful 
of  the  work  that  Thomas  Jefferson  contributed  to  the 
cause  of  our  beloved  country,  and  until  proper  action 
is  taken  here,  no  other  memorial  should  be  considered. 

Mr.  Mav:  Will  the  gentleman  yield? 

Mr.  Bovlan.  I  yield. 

Mr.  May.  1  should  like  to  ask  the  gentleman  from 
New  York  if  he  does  not  believe,  as  1  do,  that  Thomas 
Jefferson  directed  his  own  memorial  in  the  writing  of 
the  Declaration  of  Independence,  the  Virginia  stat¬ 
utes  of  Religious  Liberty,  and  in  the  founding  of  the 
University  of  Virginia? 

Mr.  Bovlan.  Thomas  Jefferson  directed  that  those 
achievements  alone,  including  religious  tolerance,  be 
inscribed  on  his  tombstone. 

Mr.  Cochran  of  Missouri.  Will  the  gentleman  yield? 

Mr.  Bovlan.  I  yield. 

»  •> 

Mr.  Cochran  of  Missouri.  Did  the  fact  that  Grant’s 
Tomb  was  erected  in  New  York  prevent  the  Govern¬ 
ment  of  the  United  States  from  erecting  the  beautiful 
memorial  at  the  foot  of  Capitol  Hill?  Illinois  has  a 
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wonderful  memorial  to  Lincoln,  but  we  also  have  the 
Lincoln  Memorial  in  Washington.  j 

Mr.  Boylan.  X o;  but  the  city  of  New  York  paid  for 
the  Grant  Memorial  erected  there  at  his  tomb. 

Mr.  Cochran  of  Missouri.  Is  there  anything  in  this 
resolution  that  indicates  the  Government  is  going  to 
pay  for  this?  Why  not  give  our  people  a  chancb  to 
see  what  they  can  do. 

Mr.  Boylan.  If  vou  want  the  memorial  in  St.  Louis, 
why  do  vou  not  get  the  monev  and  build  it  there? 

Mr.  Cochran  of  Missouri.  There  is  nothing  in  this 
resolution  which  provides  that  it  shall  come  from  the 
Federal  Government.  It  sets  up  a  Federal  commis¬ 
sion.  That  commission  is  to  do  just  what  the  gentle¬ 
man  wants — raise  the  money  for  this  memorial. 

Mr.  Boylan.  No,  not  now,  but  later  you  willj  be 
seeking  Federal  funds. 

The  Speaker.  The  time  of  the  gentleman  from  New 
York  [Mr.  Boylan]  has  expired. 

Mr.  Martin  of  Massachuetts.  Mr.  Speaker,  I  yield  5 
additional  minutes  to  the  gentleman  from  New  Ybrk. 

Mr.  Boylan.  Are  there  any  other  questions? 

Mr.  Bankhead.  Will  the  gentleman  yield  for  a  brief 
question? 

Mr.  Boylan.  With  great  pleasure. 

Mr.  Bankhead.  I  can  understand  the  great  interest 
that  the  gentleman  from  New  York  takes  in  perpetu¬ 
ating  adequately  the  memory  of  Thomas  Jefferson.  I 
am  familiar  with  the  efforts  the  gentleman  has  made 
for  a  number  of  years  to  have  such  recognition  given 


by  some  appropriate  memorial  in  the  city  of  Washing¬ 
ton;  but  what  assurance  have  we  that  there  is  any 
prospect  of  effectuating  the  gentleman’s  desire  at  any 
time  within  the  immediate  future?  Coupled  with 
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that,  and  set  over  against  that  uncertainty,  here  is  a 
concrete  proposition  upon  the  part  of  the  citizens  of 
that  great  area  affected  by  the  Louisiana  Purchase, 
by  which  they  propose  by  their  initiative,  to  set  up 
a  memorial  in  that  section  of  the  country,  and  they 
are  not  asking  for  any  Federal  appropriation  for  that 
purpose.  1  should  like  to  have  the  gentleman’s  an¬ 
swer  to  those  questions. 

Mr.  Boylan.  Well,  it  is  true  that  there  is  nothing 
in  the  world  to  prevent  those  distinguished  citizens 
from  commencing  and  pursuing  their  work;  the  Na¬ 
tional  Government  will  not  prevent  it  in  any  way,  and 
1  am  sure  will  not  offer  any  impediment  to  any  action 
they  might  take. 

Mr.  Kenney.  Will  the  gentleman  yield  to  me? 

Mr.  Boylan.  I  yield  to  the  gentleman  from  New 
Jersey. 

Mr.  Kenney.  The  gentleman  is  acquainted  with  that 
great  bridge  from  his  city  over  to  the  State  of  New 
Jersey,  called  the  “George  Washington  Bridge.”  I 
should  like  to  have  the  gentleman,  while  he  is  on  the 
subject,  see  to  it  that  whoever  may  name  the  next 
bridge  should  give  it  the  name  of  that  great  states¬ 
man,  Thomas  Jefferson. 

Mr.  Boylan.  I  think  the  gentleman  has  made  an 
excellent  suggestion,  and  I  certainly  will  do  every¬ 
thing  I  can  to  bring  it  about. 

Too  much  honor  cannot  be  given  to  Jefferson’s 
memory,  but  I  believe  the  initiative  and  the  start 
should  be  in  the  Nation’s  Capital.  Until  something  is 
done  here,  fitting  and  adequate,  or  in  a  measure  prom¬ 
ising  to  be  adequate,  to  the  respect  of  his  name  and 
his  works,  no  memorial  commission  should  be  estab¬ 
lished  by  the  Congress.  For  this  reason  and  on  ac- 


—  65  — 


! 

| 

S 

count  of  the  great  respect  and  reverence  I  havb  for 
the  memory  of  Thomas  Jefferson,  for  the  respect  I 
have  for  the  work  he  performed  for  the  perpetuation 
of  this  Nation,  and  in  the  hope  that  we  may  be 
awakened  to  a  realization  of  the  debt  we  owe  to  his 
memory,  I  shall  oppose  this  resolution.  [Applause. J 
[Here  the  gavel  fell. J 

Mr.  Bankhead.  Mr.  Speaker,  I  yield  5  minutes  to 
the  gentleman  from  Missouri  [Mr.  Cannon], 

Mr.  Cannon  of  Missouri.  Mr.  Speaker,  1  am  sorry 
to  note  the  position  taken  by  my  friend  from  New 
York  [Mr.  Boy lan J  on  this  resolution.  As  a  rule  it 
is  my  good  fortune  to  find  myself  in  accord  with  him 
on  matters  coming  up  on  the  floor.  As  a  matter  of 
fact,  we  are  in  heartiest  agreement  on  the  principal 
issue  presented  by  this  resolution  this  afternoon^-the 
honor  due  Thomas  Jefferson  and  the  proper  acknowl¬ 
edgment  of  his  genius  and  achievements,  especially  in 

! 

the  acquisition  of  the  Louisiana  territory. 

No  one  can  stand  in  Statuary  Hall  and  look  upon 
the  etflgies  there  of  the  men  who  have  made  American 
history  and  who  have  had  so  large  a  part  in  the 
founding  and  preservation  of  the  Republic  without  a 
feeling  of  surprise  and  regret  that  Jefferson  is  not 

i 

there.  Although  he  was  the  greatest  thinker  of  the 
Revolution,  second  only  to  Washington  and  Franklin 

in  the  consummation  of  that  vast  enterprise,  there  is 

; 

no  fitting  memorial  to  him  within  the  confines  of  the 

i 

Nation  he  helped  to  establish. 

But  1  am  inclined  to  think  that  the  gentleman  from 

i 

New  York  and  the  gentleman  from  Kentucky]  who 
have  just  spoken,  on  a  hasty  perusal  of  this  resolu¬ 
tion,  have  misconstrued  its  real  purport.  The  memo¬ 
rial  proposed  is  not  merely  a  tribute  to  Jefferson,  but 
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is  also  in  commemoration  of  an  epoch-making  event  in 
the  history  of  the  Nation. 

Mr.  May.  Mr.  Speaker,  will  the  gentleman  yield? 

Mr.  Cannon  of  Missouri.  1  yield  to  the  gentleman 
from  Kentucky. 

Mr.  May.  Mr.  Speaker,  I  think  the  gentleman  from 
Missouri  must  have  misunderstood  my  meaning.  I 
am  one  of  the  greatest  admirers  of  Jefferson  that 
there  is  in  the  House  of  Representatives.  I  merely 
wanted  to  stress  the  fact  that  Jefferson  himself  had 
said,  as  is  engraved  upon  the  monument  marking  his 
last  resting  place,  that  the  three  great  achievements 
of  his  career  were  the  writing  of  the  Declaration  of 
Independence,  the  writing  of  the  Virginia  Statutes  of 
Religious  Liberty,  and  the  founding  of  the  great  Uni¬ 
versity  of  Virginia. 

I  shall  vote  for  this  resolution.  I  believe  we  ought 
to  pass  not  only  this  resolution  but  a  resolution  that 
would  cause  the  erection  of  a  monument  to  Thomas 
Jefferson  in  the  capital  of  every  State  of  the  Union. 

Mr.  Cannon  of  Missouri.  Mr.  Speaker,  I  am  glad  the 
gentleman  is  supporting  the  resolution.  I  note  he 
quotes  the  inscription  from  the  tomb  of  Jefferson.  I 
recently  made  a  week-end  trip  to  Richmond  and  there 
enjoyed  the  hospitality  of  our  former  colleague,  Gov. 
George  C.  Peery,  of  Virginia.  Among  other  points  of 
history  I  visited  Monticello  and  read  the  inscription 
to  which  the  gentleman  refers.  It  was  written  by 
Jefferson  himself.  When  he  came  to  sum  up  in  one 
sentence  the  noblest  achievements  of  his  life  and 
career  he  made  no  mention  of  his  services  as  Secretary 
of  State  under  Washington,  or  as  Ambassador  to 
France,  or  that  he  was  twice  President  of  the  United 
States.  He  referred  instead  to  his  authorship  of  the 
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Declaration  of  Independence,  of  the  Virginia  Statutes 
for  Religious  Liberty,  and  the  founding  of  the  Uni¬ 
versity  of  Virginia.  But  could  Jefferson  have  looked 
forward  to  this  hour  and  have  appraised  the  events  of 
his  administration  at  their  true  worth,  he  would  have 
added  a  fourth.  He  would  have  written,  author  of  the 
Declaration  of  American  Independence,  of  the  j  Vir¬ 
ginia  Statutes  for  Religious  Liberty,  father  of  the 
University  of  Virginia,  and  purchaser  of  the  Louisiana 


Territory.  ; 

No  other  event  since  the  adoption  of  the  Constitu¬ 
tion  has  affected  so  profoundly  the  history  and  des¬ 
tiny  of  the  American  people  as  the  acquisition  of  the 
Louisiana  Purchase — characterized  by  Speaker  Clark 
as  the  greatest  transaction  in  real  estate  since  the 
devil  took  the  Savior  to  the  top  of  a  high  mountain 
and  offered  him  the  world  if  he  would  fall  down  and 
worship  him.  From  that  moment  the  modern  United 
States  was  possible.  The  acquisition  of  Texas,  Cali¬ 
fornia,  and  the  Northwest  Territory  inevitably  fol¬ 
lowed  and  as  a  result  no  nation  today  exercises  a 
more  effective  or  beneficent  influence  on  world  af¬ 
fairs.  But  for  the  Louisiana  Purchase  the  Republic 
would  have  remained  a  petty  state  surrounded  by 
overshadowing  provinces  of  European  powers,  with¬ 
out  influence  abroad  or  opportunity  at  homej  and 
ultimately  the  helpless  prey  of  foreign  aggressors. 
Surely  both  the  man  and  the  deed  are  entitled  to  this 
belated  recognition. 

I  fullv  realize  the  force  of  the  suggestion  which 
•> 

has  been  made  here,  that  in  times  like  these,  with  men 
and  women  and  children  to  be  fed  and  cared  for,  the 
attention  of  the  country  should  not  be  diverted  from 
the  utilitarian.  But  “life  is  more  than  meat  anj  the 
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bodv  is  more  than  raiment.”  A  nation  which  does 
not  remember  its  great  men  and  commemorate  their 
virtues  and  their  deeds  will  not  long  produce  men 
deserving  of  remembrance  or  deeds  and  virtues  worthy 
of  commemoration.  We  can  adequately  care  tor  the 
needy  and  at  t lie  same  time  honor  the  immortals  who 
established  a  form  of  government  which  serves  all 
mankind. 

The  Speaker  pro  tempore.  The  time  of  the  gentle¬ 
man  from  Missouri  has  expired. 

Mr.  Cannon  of  Missouri.  Mr.  Speaker,  I  ask  unani¬ 
mous  consent  to  proceed  for  1  additional  minute. 

The  Speaker  pro  tempore.  Is  there  objection  to  the 
request  of  the  gentleman  from  Missouri? 

There  was  no  objection. 

Mr.  Cannon  of  Missouri.  Mr.  Speaker,  the  further 
suggestion  has  been  made  that  the  memorial  proposed 
in  this  resolution  be  placed  in  Washington.  That 
would  be  highly  inappropriate.  The  proper  place  for 
such  a  memorial  is  the  spot  on  which  occurred  the 
stirring  event  which  it  commemorates.  The  historic 
soil  of  old  St.  Louis,  where  the  standard  of  France 
was  lowered  and  the  Stars  and  Stripes  were  raised 
on  that  fateful  day  in  1803,  is  the  natural  and  logical 
site  for  such  a  memorial. 

Mr.  Speaker,  this  resolution  is  neither  provincial 
nor  partisan.  Its  provisions  are  not  limited  to  the 
city  of  St.  Louis  or  the  State  of  Missouri.  It  is  na¬ 
tional  in  its  scope  and  world-wide  in  its  significance. 
The  objection  that  it  proposes  a  charge  on  the  Federal 
Treasury  is  disproved  by  the  terms  of  the  resolution 
itself.  It  does  not  ask  for  a  dollar  of  appropriation. 
It  merely  asks  for  the  appointment  of  a  commission. 
It  is  my  understanding  that  St.  Louis  is  ready  to  con- 
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tribute  its  part  of  the  expenses.  I  am  certain  the 
State  of  Missouri  will  be  glad  to  participate.  And 
I  have  no  doubt  that  each  State  in  the  Louisiana 
Purchase  will  want  to  have  a  part  in  supporting  it. 
1  trust  the  resolution  will  receive  the  support  of 
Members  from  all  States  and  from  both  sides  of  the 
aisle.  [Applause.]  j 

Mr.  Martin  of  Massachusetts.  Mr.  Speaker,  I  yield 
mvself  3  minutes. 

Mr.  Speaker,  I  do  not  minimize  the  greatiiess  of 

Thomas  Jefferson.  I  appreciate  fully  he  merits  a 

monument,  and  many  have  been  erected  in  his  honor, 

but  I  do  say  this  is  not  the  time  to  be  spending  money 

for  monuments.  The  resources  of  the  countrv  and 

:  • 

the  people  are  being  taxed  to  the  utmost  to  take  care 
of  relief  demands. 

The  proponents  of  the  measure  say  it  is  not  their 
purpose  to  ask  the  Government  of  the  United  States 
for  anv  monev.  It  is  true,  thev  do  not  ask  for  it 
right  now,  but  just  as  sure  as  I  am  standing  here, 
before  their  monument  contract  is  awarded  they  will 
be  back  asking  Congress  for  an  appropriation!.  Why 
am  I  confident  in  this  prediction?  Because  :it  was 
only  a  few  months  ago  it  was  proposed  to  have  the 
Government  contribute  $30,000,000  for  the  moiiument, 
and  when  the  opposition  was  too  formidable,  the  ad¬ 
vocates  revised  their  plans  and  sought  merely  a  com¬ 
mission  to  receive  donations  from  States  and  in- 

! 

dividuals. 

This  resolution  calls  for  3  persons  to  be  appointed 
bv  the  President  of  the  United  States,  3  Senators  bv 
the  President  of  the  Senate,  3  Members  of  the  House 
of  Representatives  and  6  members  from  the  district 
where  the  monument  is  to  be  placed.  It  is  very  evi- 
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dent  from  the  complexion  of  the  committee  the  pur¬ 
pose  is  eventually  to  secure  money  from  the  Treasury 
of  the  United  States. 

Mr.  Cannon  of  Missouri.  Will  the  gentleman  yield? 

Mr.  Martin  of  Massachusetts.  I  yield  to  the  gentle¬ 
man  from  Missouri. 

Mr.  Cannon  of  Missouri.  Possibly  the  gentleman  is 
not  aware  that  provision  has  already  been  made  for 
the  expenses  of  the  committee.  It  is  my  understand¬ 
ing  that  a  number  of  public-spirited  men  of  St.  Louis 
have  already  guaranteed  the  expense  and  support  of 
the  commission  proposed  in  the  resolution,  and  that 
no  appropriation  will  be  asked  for  that  purpose. 

Mr.  Martin  of  Massachusetts.  May  I  ask  the  gentle¬ 
man  whether  he  does  not  expect  the  commission  will 
come  back  here  eventually  and  ask  for  a  contribu¬ 
tion  from  the  United  States  Government? 

Mr.  Cannon  of  Missouri.  I  have  never  received  any 
information  from  anyone  connected  with  it  indicating 
that  they  expect  a  contribution  from  the  United 
States  Government.  I  am  not  authorized  to  speak 
for  anvbodv  in  that  connection.  But  I  have  never 
received  any  such  intimation  and  the  resolution 
speaks  for  itself. 

Mr.  Martin  of  Massachusetts.  Originally  was  there 
not  a  contribution  asked  from  the  Federal  Govern¬ 
ment? 

[Here  the  gavel  fell.] 

Mr.  Martin  of  Massachusetts.  Mr.  Speaker,  I  yield 
myself  3  additional  minutes. 

Mr.  Cannon  of  Missouri.  I  understand  when  it  was 
first  mentioned  some  enthusiastic  friends  suggested 
that  the  United  States  Government  might  contribute 
$30,000,000.  Of  course,  anyone  knows  that  is  out  of 
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the  question.  The  Government  has  in  the  past  con¬ 
tributed  generously  to  such  projects.  The  Rushmore 
memorial  in  the  Black  Mountains  to  Washington^  Lin¬ 
coln,  and  Theodore  Roosevelt,  for  example,  \Vas  a 
Federal  project  in  which  the  United  States  matched 
dollars  with  the  State,  and  such  instances  may!  have 
encouraged  some  to  think  the  Federal  Government 
should  make  a  like  contribution  to  the  Jefferson 
memorial,  but  so  far  as  I  am  aware  the  responsible 
proponents  of  the  resolution  have  not  asked  a  penny 
from  the  United  States  Government,  either  in  I  their 
hearings  before  the  committee  or  their  interviews 
with  the  State  delegation.  j 

Mr.  Martin  of  Massachusetts.  I  wish  T  could  believe 

that,  but  I  have  been  here  so  long,  and  I  have  seen 

these  projects  all  start  in  this  manner.  When!  they 

first  come  to  the  House  no  one  wants  anv  monev.  It 

• 

is  merelv  official  recognition  desired.  But  thev  all 
»  *•  • 

come  back,  and  eventually  they  get  the  money  because 
persistency  in  the  end  prevails. 

Mr.  Blanton.  Will  the  gentleman  yield? 

Mr.  Martin  of  Massachusetts.  I  yield  to  the  gentle¬ 
man  from  Texas. 

Mr.  Blanton.  The  gentleman  from  Massachusetts 
has  served  here  long  enough  with  our  able  and  highly 
distinguished  colleague  from  Missouri  [Mr.  Cannon  1 
to  know  that  he  has  been  one  who  has  fought  harder 
and  has  done  more  to  save  the  money  of  the  United 
States  for  the  people  of  the  United  States  than  any 

'  I 

other  man  I  know  of  in  Congress.  Every  one  of  us 
here  highly  appreciates  the  valuable  service  of  the 
gentleman  from  Missouri  [Mr.  Cannon].  He  has 
saved  enough  public  money  that  the  gentlemen  ought 
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not  to  impute  an  attempt  upon  his  part  to  improperly 
expend  public  funds. 

Mr.  Martin  of  Massachusetts.  May  I  say  that  I  do 
not  impugn  the  motives  of  either  one  of  the  gentle¬ 
men  from  Missouri  who  spoke  here.  I  think  they  are 
sincere.  They  are  both  able  and  fine  men,  and  I  do 
not  think  they  will  individually  ask  for  an  appropria¬ 
tion.  1  do  not  fear  either,  but  some  one  else  will  ask 
for  an  appropriation.  I  believe  in  the  interest  of 
economy  we  ought  to  stop  this  project  right  here,  and 
I  hope  the  House  will  reject  the  rule. 

Mr.  Umstead.  Will  the  gentleman  yield! 

Mr.  Martin  of  Massachusetts.  I  yield  to  the  gentle¬ 
man  from  North  Carolina. 

Mr.  Umstead.  If  the  Congress  should  be  later  asked 
for  an  appropriation  to  establish  a  memorial  in  that 
territory  to  Thomas  Jefferson,  would  the  gentleman 
vote  against  the  bill! 

Mr.  Martin  of  Massachusetts.  I  would  vote  against 
such  a  proposal.  1  have  voted  against  most  all  of 
these  monuments  in  recent  years  because  the  needs 
of  the  Government  are  so  great  in  other  directions 
that  we  cannot  afford  to  spend  money  except  for 
essentials. 

Mr.  Umstead.  Even  for  a  monument  to  the  memory 
of  Thomas  Jefferson! 

Mr.  Martin  of  Massachusetts.  Even  for  a  monument 
for  Thomas  Jefferson. 

[Here  the  gavel  fell.l 

Mr.  Bankhead.  Mr.  Speaker,  I  yield  5  minutes  to 
the  gentleman  from  Virginia  [Mr.  Woodrum]. 

Mr.  Woodrum.  Mr.  Speaker,  it  was  not  my  purpose 
to  comment  upon  the  resolution,  but  I  find  it  possible 
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in  this  case  to  agree  both  with  the  gentleman  from 
Missouri  [Mr.  Cochran],  and  with  the  gentleman  from 
New  York  [Mr.  Boylan]. 

Coming  from  the  ancient  and  classic  State  that 


boasts  the  nativity  and  resting  place  of  Thomas; Jef¬ 
ferson,  it  seems  to  me  that  it  is  highly  appropriate 


that  this  great  achievement  that  the  resolution  seeks 
to  memoralize  should  be  carried  on.  Nor  do  I  find 


myself  very  much  horrified  by  the  very  probable  pros¬ 
pect  that  eventually  Congress  will  be  asked  to  make 
a  contribution  to  that  worthy  project.  The  resolution 
does  not  ask  for  it  now,  but  as  the  work  progresses 

verv  likelv  we  shall  be  asked  in  the  future.  And  why 
•  *  1 

not? 


We  have  built  memorials  to  everyone  else.  We 
have  spent  the  money  of  the  American  taxpayer  lav- 
ishlv  in  memoralizing  this  national  hero  and  the  other, 
and  if,  in  the  judgment  of  some  future  Congress,  it 
should  seem  appropriate  to  have  the  Federal  Govern¬ 
ment  make  a  contribution  to  this  great  memorial,  I 
think  it  would  be  entirely  proper  to  do  so.  May  I 
sav  I  think  the  Federal  Government  should  immedi- 
atelv  take  steps  to  establish  some  appropriate  shrine 
in  the  Nation’s  Capital  to  Thomas  Jefferson.  That 
ought  to  be  a  Federal  project,  built  out  of  Federal 
funds,  and  in  keeping  with  his  life  and  serviced  not 
only  to  America,  but  to  democratic  governments  the 

world  over.  ; 

We  have  memoralized  in  Washington  Lincoln  and 
other  great  characters  in  American  history,  and  we 

ou<dit  to  have  here  in  the  heart  of  the  Nation’s  Cap- 

>  ^ 

ital  some  appropriate  shrine  to  Thomas  Jefferson. 
Even  in  the  days  of  economic  stress  when  we  are, 
as  I  say,  spending  money  so  lavishly  on  many  projects 
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that  some  of  us  may  think  questionable,  I  would  not 
stand  back  in  an  effort  to  start  a  memorial  now  in  the 
Xation's  Capital  to  this  great  hero  of  liberty  and 
justice  in  government.  [Applause.] 

Mr.  Martin  of  Massachusetts.  Mr.  Speaker,  I  yield 
3  minutes  to  the  gentleman  from  California  [Mr. 
Eltsel. 

Mr.  Eltse  of  California.  Mr.  Speaker,  I  agree  with 
the  gentleman  from  Xew  York  [Mr.  Bovlan]  and 
also  the  gentleman  from  Virginia  [Mr.  Woodrum] 
that  the  seat  of  the  Xation’s  Government  is  the  proper 
place  to  establish  this  memorial. 

Those  of  us  who  are  familiar  with  American  history 
know  of  the  great  battle  that  went  on  between  Ham- 
ilton  and  Jefferson,  Hamilton  believing  in  centralized 
government  and  Jefferson,  on  the  other  hand,  believ¬ 
ing  in  a  decentralized  government.  I  submit  that 
this  monument  ought  to  be  established  here  in  the 
city  of  Washington  and  that  there  should  be  inscribed 
on  it  for  all  those  who  may  come  the  words  that 
“Government  is  an  evil,  a  necessary  evil,  and  the  less 
of  it  the  better”,  or  words  practically  to  this  effect. 

In  these  davs  when  there  is  a  tendencv  toward  cen- 
•  * 

tralization  of  government  and  taking  awav  the  sov- 
ereignty  of  States  for  which  the  States  fought  and  for 
which  Jefferson  stood,  it  is  high  time  we  have  such 
a  memorial  at  the  seat  of  government  and  the  Cap¬ 
ital  of  the  Xation,  where  all  who  come  may  see  and 
be  inspired  to  follow  his  dictates  and  the  principles 

taught  bv  the  famous  and  the  immortal  Thomas  Jef- 
*  • 

ferson. 

Mr.  Colden.  Mr.  Speaker,  will  the  gentleman  yield f 

Mr.  Eltse  of  California.  Xo. 

I  vield  back  the  balance  of  mv  time. 

*  ** 
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Mr.  Bankhead.  Mr.  Speaker,  I  yield  2  minutes  to 
the  gentleman  from  California  in  order  that  he  mav 
submit  an  inquiry  or  otherwise  use  the  time. 

Mr.  Golden.  Mr.  Speaker,  I  simply  want  to  remind 
my  colleague  from  California  that  through  the  pur¬ 
chase  of  Louisiana  it  is  possible  for  him  to  sit  in  this 
great  assembly  today  and  express  his  views,  because, 
without  the  geographical  contiguity  between  Cali¬ 
fornia  and  the  Atlantic  States,  California  probably 
would  never  have  become  a  part  of  this  Union.  This 
was  made  possible  by  the  purchase  of  the  Louisiana 
Territory  by  Thomas  Jefferson,  and  I  think  all  of  the 
Members  from  California  and  the  Southwest  are  un¬ 
der  deep  obligation  to  him,  and  we  owe  him  a  tribute 
the  same  as  the  people  of  the  State  of  Virginia  and 
the  Louisiana  Purchase  area. 

Mr.  Black.  Mr.  Speaker,  will  the  gentleman  yield? 

Mr.  Golden.  Yes.  j 

Mr.  Black.  Does  the  gentleman  think  Thomas  Jef¬ 
ferson  conferred  anv  benefit  on  the  countrv  bv  allow- 

•  •  * 

ing  the  gentleman  from  California  to  come  here? 
[Laughter.] 

Mr.  Eltse  of  California.  May  I  ask  the  same  ques¬ 
tion  with  respect  to  the  gentleman  from  New  York? 

Mr.  Golden.  I  want  to  say  to  the  gentleman  from 
New  York  that  the  gentleman  from  California  [Mr. 
Eltse]  is  my  colleague,  and  I  believe  it  is  my  duty 

j 

to  protect  him  to  that  extent. 

Mr.  Lozier.  Mr.  Speaker,  will  the  gentleman  yield 
for  one  question  and  an  observation? 

Mr.  Golden.  I  yield.  i 

Mr.  Lozier.  Is  it  not  true  that  Missouri,  the  bright¬ 
est  of  the  many  stars  of  first  magnitude  in  the  constel- 


lation  carved  out  of  the  Louisiana  Territory,  furnished 
Moses  Austin,  who  planned,  and  Stephen  Austin,  who 
began  the  Anglo-American  movement  into  Texas?  The 
grant  of  Texas  lands  was  made  by  the  Mexican  Gov¬ 
ernment  to  Moses  Austin  in  1820  or  1821,  and  in  1822 
Stephen  Austin  founded  his  colony  on  the  Brazos. 

The  Louisiana  Territory  produced  rugged  men  like 
the  Austins,  who  planted  civilization  in  the  Texas 
wilds,  which  subsequently  resulted  in  the  independ¬ 
ence  of  Texas,  the  establishment  of  the  Republic  of 
Texas,  and  its  subsequent  entrance  by  treaty  into  our 
Federal  Union.  Then  followed  the  Mexican  War  and 
the  Treaty  of  Guadalupe-Hidalgo,  which  increased  our 
coast  line  1,500  miles  and  added  to  our  public  domain 
1,000.000  square  miles  of  territory  of  great  strategic 
importance  and  with  enormous  mineral  deposits  and 
other  natural  resources  so  diversified  and  stupendous 
that  no  statistician  has  ever  attempted  to  approxi¬ 
mate  their  intrinsic  value. 

Is  it  not  meet  and  proper  that  we  should  rear  in  the 
historic  citv  of  St.  Louis,  the  kev  and  gatewav  to  the 
Louisiana  Purchase  area,  a  stately  monument  of  mar¬ 
ble  and  bronze  in  honor  of  Thomas  Jefferson,  and  to 
commemorate  the  acquisition  of  this  far-flung  domain 
that  has  so  enormously  enriched  our  Nation  and  so 
might ilv  influenced  our  national  destinv? 

Mr.  Golden.  Yes:  and  I  mav  sav  further  that  the 

•  • 

contribution  from  the  States  of  the  Middle  West  that 
furnished  the  Republican  majority  is  responsible  for 
my  colleague  being  here.  [Laughter.] 

[Here  the  gavel  fell.] 

Mr.  Bankhead.  Does  the  gentleman  from  Massachu¬ 
setts  desire  to  use  any  more  of  his  time? 
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Mr.  Martin  of  Massachusetts.  Mr.  Speaker,  I  yield 
5  minutes  to  the  gentleman  from  Pennsylvania  jiMr. 
McFadden]. 


Mr.  McFadden.  Mr.  Speaker,  I  am  very  much  in 
favor  of  suitable  memorials  to  men  like  Thomas  Jef¬ 
ferson,  because  it  was  from  the  gray  matter  of  men 
like  Jefferson  and  Hamilton  and  Washington  and 
others  that  we  were  given  the  Constitution  of  I  the 
United  States.  j 

I  would  not  be  averse  in  this  instance  to  an  appro¬ 
priation  by  the  Congress  of  a  reasonable  amount  for 
this  particular  memorial.  My  interest,  however,  was 
aroused  in  the  first  instance  by  the  presentation  of  a 
bill  providing  for  a  $30,000,000  appropriation.  This 
was  unreasonable,  because  this  monument  is  to  be 
erected  in  the  West,  and  it  should  have  been  the  pride 
and  the  ambition  of  the  locality  to  have  had  an  oppor¬ 
tunity  to  subscribe  to  a  monument  of  this  importance. 

I  recall  that  in  Pennsvlvania,  where  the  Constitution 
was  adopted,  for  a  good  many  years  nothing  was  done 
to  mark  the  memorv  of  Robert  Morris,  who  was  among 
those  who,  along  with  Jefferson,  had  much  to  do  with 
the  formation  of  this  Government  of  ours,  andj  it  is 
to  the  credit  of  the  people  of  Pennsylvania  that  a  few 
years  ago  they  took  it  upon  themselves  to  place  in  the 
city  of  Philadelphia  a  suitable  memorial  to  Robert 
Morris.  I  happened  to  be  the  chairman  of  the!  com¬ 
mittee  that  undertook  this  work  and  we  did  not  ask 
for  any  appropriation  from  the  Congress.  The  me¬ 
morial.  perhaps,  could  have  been  more  elaborate,  but 
there  is  always  the  matter  of  sentiment  attached  to 
these  memorials,  and  I  am  heartily  in  favor  of  mark¬ 
ing  the  memorv  of  the  men  who  in  the  earlv  days 
gave  us  this  great  chart  under  which  we  have  been 
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operating  until  just  recently.  [Laughter  and  ap¬ 
plause.] 

To  my  mind  it  is  rather  a  travesty  for  this  Congress 
to  appropriate  money  to  commemorate  the  memory  of 
Thomas  Jefferson  when,  as  a  matter  of  fact,  prac- 
ticallv  everything  thev  have  done  has  been  to  undo 
all  that  Jefferson  stood  for  and  everything  he  tried 
to  impress,  not  only  upon  the  men  of  his  time,  but 
upon  future  generations  as  to  the  necessity  of  main¬ 
taining  constitutional  government  in  the  United 
States. 

There  are  manv  other  men  in  the  United  States 

* 

whose  memorv  we  should  revere  and  mark  bv  suit- 

»  » 

able  memorials.  Some  come  from  mv  own  congres- 
sional  district,  and  I  may  refer  to  David  Wilmot,  one 
of  my  predecessors  and  another  former  Member,  Ga- 
lusha  A.  Grow,  who  was  Speaker  of  this  House  during 
the  Civil  War. 

I  have  tried  recently  to  get  legislation  that  would 
do  something  to  construct  a  memorial  for  Wilmot,  but 
of  no  avail. 

There  are  other  men  for  whom  I  should  like  to  see 
a  memorial  constructed  in  suitable  places  throughout 
the  United  States — memorials  for  everv  man  who 
signed  that  great  Constitution  of  ours.  I  believe  the 
generations  to  come,  when  constitutional  government 
has  passed  out,  as  it  is  now  passing  out,  will  revere 
the  memory  of  these  great  men  who  stood  up  as  they 
saw  fit  to  do  for  the  future  maintenance  of  this  great 
country  of  ours.  [Applause.] 

Mr.  Bankhead.  Mr.  Speaker,  I  trust  that  there  will 
be  no  misapprehension  about  the  real  purpose  of  the 
resolution  from  the  Rules  Committee  making  the  joint 
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resolution  in  order,  and  the  Senate  joint  resolution, 
which  has  passed  the  Senate  of  the  United  States.  ■ 

As  has  been  clearly  stated  in  the  debate,  it  is  sim¬ 
ply  a  proposition  to  set  up  a  commission  of  the  num¬ 
ber  named  in  the  resolution  for  the  purpose  of  con¬ 
sidering  and  formulating-  a  plan  whereby  this  tre¬ 
mendously  important  event  in  the  development  and 
construction  of  the  Government  of  the  United  States 
is  to  be  properly  memorialized,  and  that  it  may  have 
behind  it  the  dignity  and  endorsement  of  representa¬ 
tives  of  the  Federal  Government  appointed  by  the 
President  of  the  United  States. 

I  cannot  conceive  of  any  place  in  the  country— de¬ 
spite  the  argument  made  by  my  genial  friend  from 
New  York  for  the  erection  of  a  monument  here  to  the 

memorv  of  Jefferson — I  cannot  conceive  of  anv  more 
•  • 

appropriate  place  for  the  construction  of  such  a  me¬ 
morial  than  in  the  territory  to  which  it  applies. 

As  pointed  out  by  the  gentleman  from  Kentucky, 
it  would  not  be  necessary  that  Jefferson  should;  be 
memorialized.  He  is  enshrined  in  the  hearts  of  the 
American  people  and  will  ever  live  in  the  affections 
and  gratitude  of  the  people  of  this  country.  [Ap¬ 
plause. 1 

Just  as  the  reply  was  made  in  London  in  that  great 
cathedral  constructed  by  Sir  Christopher  Wren,  when 
a  visitor  asked,  “Where  is  the  monument  to  Wren?” 
the  reply  was,  “Look  around  you.” 

Just  as  a  visitor  to  St.  Peter’s  in  Pome  might  ask 
for  some  memorial  to  Michaelangelo,  the  answer 
would  be  to  look  above  him  and  view  the  great  fres¬ 
coes  that  he  had  painted  on  the  dome  of  that  historic 
edifice.  There  would  be  the  memorial  to  him.  j  So 
that  it  is  not  necessary  for  the  purpose  of  history  to 
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actuallv  construct  a  memorial  to  Thomas  Jefferson 
anywhere;  but,  for  the  benefit  of  future  generations 
of  that  great  western  empire  that  his  genius  made 
possible,  for  the  encouragement  of  the  recollection  of 
great  historic  events  in  the  minds  and  hearts  of  the 
youth  of  this  country,  it  seems  to  me  that  it  is  as  little 
as  we  can  do  to  give  the  endorsement  of  the  Congress 
of  the  United  States  to  a  project  undertaken  by  the 
citizens  themselves  of  that  great  territory,  to  merely 
authorize  the  appointment  of  a  commission  to  work 
out  appropriate  plans  and  provisions  for  a  memorial. 

Mr.  Bovlan  rose. 

Mr.  Bankhead.  Mr.  Speaker,  I  see  the  gentleman 
from  New  York  [Mr.  Bovlan]  rising  in  his  place.  I 
join  with  him  in  the  expression  of  the  hope  not  only 
that  this  great  memorial,  somewhere  along  the  Mis¬ 
sissippi  River,  will  be  brought  to  a  successful  fruition, 
but  I  trust  that  the  time  will  not  be  long  delayed 
when  here  in  the  Capital  of  this  Nation  some  great 
effigy  of  appreciation  shall  be  constructed  in  memory 
of  the  author  of  the  Declaration  of  Independence. 
[Applause.]  But  where  there  is  a  proposition,  pos¬ 
sibly,  to  construct  two  great  memorials  to  this  great 
man,  when  we  have  this  immediate  opportunity  to  be¬ 
gin  a  work  of  this  magnitude,  I  do  not  think  it  is 
logical  to  discourage  it  upon  the  ground  that  some 
time  possibly  in  the  future  we  will  get  permission  to 
construct  a  memorial  here  in  the  city  of  Washington. 

Mr.  Bovlan.  Mr.  Speaker,  will  the  gentleman  yield? 

Mr.  Bankhead.  Yes. 

Mr.  Bovlan.  Mr.  Speaker,  I  appreciate  everything 
the  gentleman  has  said.  He  has  delivered  a  most  elo¬ 
quent  address,  one  of  the  kind  that  he  is  able  to  de¬ 
liver;  but  I  know  the  gentleman  will  agree  with  me 
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that  the  first  memorial  and  the  first  step  taken  in  any¬ 
thing  we  mav  do  for  the  memory  of  Thomas  Jefferson 
— although,  as  the  gentleman  has  stated,  he  needs  no 
memorial,  for  his  works  and  achievements  are  em¬ 
bedded  in  the  hearts  and  the  minds  of  the  American 
people — should,  in  the  first  instance,  he  to  prepare  a 
national  memorial  in  the  Nation’s  Capital,  where 
visitors  from  the  world  over  may  see  it  and  have 
called  to  their  attention  his  life  and  works. 

Mr.  Bankhead.  Mr.  Speaker,  I  have  already !  indi¬ 
cated  to  the  gentleman  why  I  cannot  agree  with  the 
logic  of  his  position. 

Mr.  May.  Mr.  Speaker,  will  the  gentleman  yield? 

Mr.  Bankhead.  Yes. 

Mr.  Mav.  In  view  of  the  fact  that  the  Congress  of 
the  United  States  has  heretofore  expended  several 
hundred  thousand  dollars  in  a  bicentennial  to  me¬ 
morialize  the  life  of  Washington,  and  considering  the 
relation  that  Jefferson  sustained  to  Washington  and 
to  this  Republic  in  its  formation  and  foundation,  what 
other  tribunal  in  America  is  there  that  could  more 
appropriately  pass  a  resolution  on  this  subject  than 
the  Congress  of  the  United  States? 

Mr.  Bankhead.  Mr.  Speaker,  I  agree  with  the  gen¬ 
tleman’s  conclusions  in  reference  to  that.  Ij  have 
spoken  in  support  of  the  passage  of  the  rule.  Grentle- 
men  will  understand  that  30  minutes  is  given  for  con¬ 
sideration  of  the  resolution  upon  its  merits,  and  I  cer- 

I 

tainlv  hope  gentlemen  will  not  only  adopt  the  rule 
but,  when  the  vote  comes,  that  they  will  adopt  the 
resolution. 

Mr.  Speaker,  I  move  the  previous  question  on  the 
resolution  and  the  amendment  thereto. 


I 


i 


i 


The  Speaker  pro  tempore  (Mr.  Shallenberger).  The 
question  is  on  ordering  the  previous  question. 

The  previous  question  was  ordered. 

The  Speaker  pro  tempore.  The  question  is  on  the 
committee  amendment. 

The  amendment  was  agreed  to. 

The  Speaker  pro  tempore.  The  question  is  on  the 
adoption  of  the  resolution. 

The  question  was  taken:  and  on  a  division  (de¬ 
manded  by  Mr.  Martin  of  Massachusetts)  there  were — 
ayes  115,  noes  15. 

So  the  resolution  was  agreed  to. 

Mr.  Bankhead.  Mr.  Speaker,  in  view  of  the  fact  that 
it  is  late  in  the  afternoon  and  that  it  is  the  desire  to 
finish  this  matter  before  we  adjourn,  I  wonder  if  we 
could  not  reach  an  agreement  to  submit  the  resolu¬ 
tion  upon  its  merits  without  debate  and  without  go¬ 
ing  into  the  Committee  of  the  Whole  House  on  the 
state  of  the  Union. 

Mr.  Martin  of  Massachusetts.  That  would  be  agree¬ 
able  to  me. 

Mr.  Taber.  Would  it  then  be  the  purpose  to  ad¬ 
journ  ? 

Mr.  Bankhead.  The  majority  leader  informs  me  that 
he  expects  then  to  adjourn.  Mr.  Speaker,  I  ask  unani¬ 
mous  consent  that  the  resolution  may  be  put  upon  its 
immediate  passage  without  intervening  motion. 

The  Speaker  pro  tempore.  Is  there  objection? 

There  was  no  objection. 

The  Speaker  pro  tempore.  The  Clerk  will  report 
the  resolution. 

The  Clerk  read  as  follows: 
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Senate  Joint  Resolution  93  j 

Resolved,  etc.,  That  there  is  hereby  established 
a  commission,  to  be  known  as  the  “United  States 
Territorial  Expansion  Memorial  Commission” 
(hereinafter  designated  as  the  “United  States 
Commission”)  for  the  purpose  of  considering  and 
formulating  plans  for  designing  and  constructing 
a  permanent  memorial  on  the  Mississippi  River,  at 
St.  Louis,  Mo.,  said  Commission  to  be  composed 
of  15  commissioners  as  follows:  Three  persons  to 
be  appointed  by  the  President  of  the  United 
States,  3  Senators  by  the  President  of  the  Senate, 
3  Members  of  the  House  of  Representatives  by 
the  Speaker  of  the  House  of  Representatives*  and 
6  members  of  the  Jefferson  National  Expansion 

Memorial  Association  to  be  selected  bv  such  asso- 

•» 

ciation. 

Sec.  2.  The  United  States  Commission  mav  in 

• 

its  discretion  accept  from  any  source,  public  or 
private,  money  or  property  to  be  used  for  the  pur¬ 
pose  of  making  surveys  and  investigations,  formu¬ 
lating,  preparing,  and  considering  plans  and  esti¬ 
mates  for  the  improvement,  construction,  or  other 
expenses  incurred,  or  to  be  incurred. 

Sec.  3.  The  United  States  shall  not  be  held  lia¬ 
ble  for  anv  obligation  or  indebtedness  incurred  bv 
the  United  States  Commission,  the  State  of  Mis¬ 
souri,  the  Jefferson  National  Expansion  Memorial 
Association,  the  city  of  St.  Louis,  Mo.,  or  any 
other  agency  or  officer,  employee,  or  agent  of 
them,  or  any  of  them,  for  any  purpose. 

The  Speaker  pro  tempore.  The  question  is  on  the 
third  reading  of  the  joint  resolution. 

The  Senate  joint  resolution  was  ordered  to  be  read 
a  third  time,  was  read  the  third  time,  and  passed,  and 
a  motion  to  reconsider  laid  on  the  table. 


i 
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APPENDIX  C. 

AN  ACT 

To  Authorize  the  Execution  of  Plans  for  a  Permanent 
Memorial  to  Thomas  Jefferson. 

Be  it  enacted  by  the  Senate  and  House  of  Represen¬ 
tatives  of  the  United  States  of  America  in  Congress 
assembled,  That  the  Thomas  Jefferson  Memorial  Com¬ 
mission  (hereinafter  referred  to  as  the  Commission), 
heretofore  created  for  the  purpose  of  considering  and 
formulating  plans  for  designing  and  constructing  a 
permanent  memorial  in  the  city  of  Washington,  Dis¬ 
trict  of  Columbia,  to  the  memory  of  Thomas  Jeffer¬ 
son,  shall  determine  upon  a  plan  and  design  for,  and 
proceed  with  the  construction  of,  such  memorial  upon 
a  site  selected  by  the  Commission,  under  a  contract 
or  contracts  hereby  authorized  to  be  entered  into  in 
a  total  sum  not  exceeding  $3,000,000. 

Sec.  2.  In  the  execution  of  its  functions  the  Com¬ 
mission — 

(a)  May  designate  as  its  executive  agent  any  offi¬ 
cer,  agency,  or  establishment  of  the  Federal  Govern¬ 
ment  qualified  and  equipped  to  act  in  that  capacity, 
and  any  such  officer,  agency,  or  establishment  so  des¬ 
ignated  is  authorized  to  act  as  such  agent. 

(b)  May  avail  itself  of  the  assistance  and  advice 
of  the  Commission  of  Fine  Arts,  and  the  Commission 
of  Fine  Arts  shall,  upon  request,  render  such  assist¬ 
ance  and  advice. 

(c)  May  make  expenditures  for  personal  services 
without  regard  to  the  provisions  of  the  civil-service 
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laws  and  regulations  or  the  Classification  Act  of 
1923,  as  amended,  the  purchase  or  preparation  of 
plans,  designs,  and  estimates,  printing  and  binding, 
office  equipment  and  supplies,  contract  stenographic 
reporting  service,  hooks  and  periodicals,  traveling 
expenses  of  members  and  employees  of  the  Commis¬ 
sion  (including  such  expenses  and  allowances  for 
members  of  the  Commission  when  required  to  be  in 
Washington,  District  of  Columbia,  in  connection; with 
the  work  of  the  Commission),  and  such  other  contin¬ 


gent  and  miscellaneous  expenses  as  may  be  neces¬ 
sary;  Provided,  That  section  3709  of  the  Revised 
Statutes  ( V .  S.  C.,  title  41,  sec.  5)  shall  not  be!  con¬ 
strued  to  apply  to  any  purchase  or  service  rendered 
for  the  Commission  under  authority  of  this  subsection. 


Approved,  June  3,  1936. 
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APPENDIX  D. 

Public— No.  739— 74th  Congress,  First  Deficiency 
Appropriation  Act,  Fiscal  Year  1936, 
Approved  June  22,  1936. 

Thomas  Jefferson  Memorial  Commission. 

For  every  expenditure  requisite  for  and  incident  to 
the  performance  of  the  duties  of  the  Thomas  Jeffer¬ 
son  Memorial  Commission,  created  by  Public  Resolu¬ 
tion  Numbered  49,  Seventy-third  Congress,  approved 
June  26,  1934  (48  Stat.,  1243),  including  personal  serv¬ 
ices  in  the  District  of  Columbia  and  elsewhere  with¬ 
out  regard  to  the  provisions  of  the  civil-service  laws 
and  regulations,  and  the  Classification  Act  of  1923,  as 
amended,  purchase  or  preparation  of  plans,  designs, 
and  estimates,  printing  and  binding,  office  equipment 
and  supplies,  contract  stenographic  reporting  serv¬ 
ices,  books  and  periodicals,  traveling  expenses  of 
members  and  employees  of  the  Commission  (includ¬ 
ing  such  expenses  and  allowances  for  members  of  the 
Commission  when  required  to  be  in  Washington,  Dis¬ 
trict  of  Columbia,  in  connection  with  the  work  of  the 
Commission),  and  such  other  contingent  and  miscel¬ 
laneous  expenses  as  may  be  necessary,  fiscal  year  1937, 
$15,000:  Provided ,  That  section  3709  of  the  Revised 
Statutes  (U.  S.  C.,  title  41,  sec.  5)  shall  not  be  con¬ 
strued  to  apply  to  any  purchase  or  service  rendered 
for  the  Commission:  Provided  further ,  That  all  ex¬ 
penses  of  the  Commission  shall  be  paid  by  the  Divi¬ 
sion  of  Disbursement,  Treasury  Department,  upon 
vouchers  approved  by  the  Chairman  of  the  Commis¬ 
sion:  Provided  further,  That  the  Commission  is  au¬ 
thorized  to  procure  advice  and  assistance  from  any 
governmental  agency,  including  the  services  of  tech¬ 
nical  and  other  personnel  therein,  and  such  agencies 
a!re  hereby  authorized  to  render  such  aid. 
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[Public  Resolution — No.  51 — 70th  Congress] 

[S.  J.  Res.  231  ! 

! 

Joint  Resolution  Providing  for  the  participation  of 
the  United  States  in  the  celebration  in  1929  and  1930 
of  the  one  hundred  and  fiftieth  anniversary  of  the  con- 
quest  of  the  Northwest  Territory  by  General  George 
Rogers  Clark  and  his  army,  and  authorizing  an  appro¬ 
priation  for  the  construction  of  a  permanent  memorial 
of  the  Revolutionary  War  in  the  West,  and  of  the 
accession  of  the  Old  Northwest  to  the  United  States 
on  the  site  of  Fort  Sackville,  which  was  captured  by 
George  Rogers  Clark  and  his  men  February  25,  1779. 

Resolved  by  the  Senate  and  House  of  Representa¬ 
tives  of  the  United  States  of  America  in  Corigress 
assembled,  That  there  is  hereby  established  a  com¬ 
mission  to  be  known  as  the  George  Rogers  Clark  Ses- 
quicentennial  Commission  (hereinafter  referred  to  as 
the  commission)  and  to  be  composed  of  fifteen  com¬ 
missioners,  as  follows:  Three  persons  to  be  appointed 
by  the  President  of  the  United  States;  three  Senators 
bv  the  President  of  the  Senate;  three  Members  of  the 
House  of  Representatives  by  the  Speaker  of  the 
House  of  Representatives;  and  six  members  df  the 
George  Rogers  Clark  Memorial  Commission  of  Indiana 

o  c*  i 

to  be  selected  by  such  commission. 

Sec.  2.  There  is  hereby  authorized  to  be  appropri¬ 
ated,  out  of  money  in  the  Treasury  not  otherwise  ap¬ 
propriated,  the  sum  of  $1,000,000  to  be  expended  by 
the  commission  in  cooperation  with  the  George  Rogers 
Clark  Memorial  Commission  of  Indiana,  the  county  of 
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Knox,  Indiana,  the  city  of  Vincennes,  Indiana,  and 
such  other  agencies,  public  or  private,  as  the  com¬ 
mission  may  determine,  for  the  purpose  of  designing 
and  constructing  at  or  near  the  site  of  Fort  Sackville 
in  the  city  of  Vincennes,  Indiana,  a  permanent  me¬ 
morial,  commemorating  the  winning  of  the  Old  North¬ 
west  and  the  achievements  of  George  Rogers  Clark 
and  his  associates  in  the  war  of  the  American  Revolu¬ 
tion:  Provided*  That  the  State  of  Indiana  shall  furnish 
the  site  for  such  memorial  and  that  full,  complete,  and 
absolute  title  to  the  land  shall  be  vested  in  the  State 
of  Indiana,  free  and  clear  of  all  liens  and  encum¬ 
brances.  and  that  the  State  of  Indiana  shall  assume, 
without  expense  to  the  Federal  Government,  the  per¬ 
petual  care  and  maintenance  of  said  site  and  the  me¬ 
morial  constructed  thereon,  after  such  memorial  shall 
have  been  constructed. 

Sec.  3.  The  commission  may  in  its  discretion  accept 
from  any  source,  public  or  private,  sums  of  money  to 
be  added  to  the  amount  herein  authorized  to  be  appro¬ 
priated  for  said  memorial,  or  gifts  for  its  embellish¬ 
ment. 

Sec.  4.  All  expenditures  of  the  commission  shall  be 
allowed  and  paid  upon  the  presentation  of  itemized 
vouchers  therefor  approved  by  the  chairman  of  the 
commission,  but  no  expenditures  shall  be  made  or 
authorized  by  the  commission  except  with  the  ap¬ 
proval  of  a  majority  of  the  commissioners. 

Sec.  5.  The  United  States  shall  not  be  held  liable  for 
any  obligation  or  indebtedness  incurred  by  the  State 
of  Indiana,  the  George  Rogers  Clark  Memorial  Com¬ 
mission  of  Indiana,  the  county  of  Knox,  Indiana,  the 
city  of  Vincennes,  Indiana,  or  any  other  agency  or 
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officer,  employee  or  agent  thereof,  for  any  purpose  for 
which  the  commission  may  under  the  provisions  of 
this  resolution  make  expenditures. 

Sec.  6.  Before  any  of  the  funds  herein  authorized  to 
be  appropriated  shall  be  expended,  the  plans  and  de¬ 
signs  of  the  said  memorial  shall  be  approved  by  the 
National  Commission  of  Fine  Arts.  j 

Sec.  7.  No  fee  or  charge  of  any  character  shall  be 
imposed  or  made  for  admission  to  the  said  memorial 
or  the  grounds  on  which  it  may  stand  after  the  me¬ 
morial  shall  have  been  completed  and  accepted  by  the 
commission. 

Sec.  8.  The  commission  shall  cease  and  terminate 
June  30,  1931. 


Approved,  May  23,  1928. 
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APPENDIX  F. 

Sundry  Civil  Appropriation  Act  Approved  March  3, 
1893,  C.  208,  48  Stat.,  Appropriating  Funds  to  Be 
Expended  Under  the  War  Department,  for 
“National  Cemeteries, * ’  Contained  the 
Following  (See  48  Stat.  596, 

599  and  600): 

Monuments  and  Tablets  at  Gettysburg :  For  the  pur¬ 
pose  of  preserving  the  lines  of  battle  at  Gettysburg, 
Pennsylvania,  and  for  properly  marking  with  tablets 
the  positions  occupied  by  the  various  commands  of 
the  armies  of  the  Potomac  and  of  Northern  Virginia 
on  that  field,  and  for  opening  and  improving  avenues 
along  the  positions  occupied  by  troops  upon  those 
lines,  and  for  fencing  the  same,  and  for  determining 
the  leading  tactical  positions  of  batteries,  regiments, 
brigades,  divisions,  corps,  and  other  organizations 
with  reference  to  the  study  and  correct  understanding 
of  the  battle,  and  to  mark  the  same  with  suitable  tab¬ 
lets,  each  bearing  a  brief  historical  legend,  compiled 
without  praise  and  without  censure,  the  sum  of 
twenty-five  thousand  dollars,  to  be  expended  under 
the  direction  of  the  Secretary  of  War. 
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APPENDIX  G. 

i 

28  Stat.  584.  j 

j 

(No.  30)  Joint  Resolution  Authorizing  the  Purchase 
or  Condemnation  of  Land  in  the  Vicinity  of 
Gettysburg,  Pennsylvania. 

Whereas  Congress  appropriated  by  the  Act:  of 
March  third,  eighteen  hundred  and  ninety-three,  for 
the  sum  of  twenty-five  thousand  dollars  to  acquire 
certain  lands  for  the  purpose  of  preserving  the  lines 
of  battle  at  Gettysburg,  Pennsylvania,  and  for  prop¬ 
erly  marking  the  positions  occupied  by  the  various 
commands  of  the  armies  of  the  Potomac  and  Northern 
Virginia,  on  that  field,  and  for  opening  and  improv¬ 
ing  avenues  along  the  positions  occupied  by  j  the 
troops,  and  for  determining  the  leading  technical  posi¬ 
tions  of  both  armies;  and 

j 

Whereas  an  appropriation  for  the  further  sum  of 
fifty  thousand  dollars  is  now  under  consideration  by 
Congress  for  like  purposes  which  has  passed  |  the 
House  of  Representatives  during  the  present  session 
and  is  now  pending  in  the  Senate:  and 

Whereas  it  has  been  recently  decided  by  the  United 
States  Court,  sitting  in  Pennsylvania,  that  authority 

i 

has  not  yet  been  distinctly  given  for  the  acquisition 
of  such  lands  as  may  be  necessary  to  enable  the  War 

i 

Department  to  execute  the  purposes  declared  in  the 
Act  aforesaid;  and 

Whereas  there  is  imminent  danger  that  portions  of 
said  battle  field  may  be  irreparably  defaced  bv  the 
construction  of  a  railway  over  the  same,  thereby  mak- 


mg  impracticable  the  execution  of  the  provisions  of 
the  Act  of  March  third,  eighteen  hundred  and  ninety- 
three:  Therefore  be  it 

Resolved  by  the  Senate  and  House  of  Representa¬ 
tives  of  the  United  States  of  America  in  Congress  as¬ 
sembled,  That  the  Secretarv  of  War  is  authorized  to 
acquire  by  purchase  (or  by  condemnation)  pursuant 
to  the  Act  of  August  first,  eighteen  hundred  eiglity- 
eight,  such  lands  or  interests  in  lands,  upon,  or  in 
the  vicinity  of  said  battle  field,  as,  in  the  judgment 
of  the  Secretarv  of  War,  mav  be  necessary  for  the 
complete  execution  of  the  Act  of  March  third,  eight¬ 
een  hundred  and  ninety-three:  Provided,  That  no  ob¬ 
ligation  or  liability  upon  the  part  of  the  Government 

shall  be  incurred  under  this  Resolution  nor  anv  ex- 

* 

penditure  be  made  except  out  of  the  appropriations 
already  made  and  to  be  made  during  the  present  ses¬ 
sion  of  the  Congress. 


Approved,  June  4,  1894. 
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No.  6827. 
Special  Calendar. 


AUGUST  BALTER,  EDWARD  C.  BARNIDGE,  LOUIS 

CHRISTOPHERSON  et  al.,  Appellants, 

I 

VS. 

HAROLD  L.  ICKES,  Individually  and  as  Secretary  of  the 
Interior  of  the  United  States,  ARNO  B.  CAMMERER, 
Individually  and  as  Director  of  the  National  Park  Service 
of  the  United  States,  et  al. 


PETITION  FOR  LEAVE  TO  FILE  BRIEF 
AS  AMICUS  CURIAE. 


CLIFFORD  GREVE, 

Amicus  Curiae, 

Representing  Certain  Property 
Owners  in  the  Proposed  Area. 
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AUGUST  BALTER,  EDWARD  C.  BARNIDGE,  LOUIS 

CHRISTOPHERSON  et  a!.,  Appellants, 
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HAROLD  L.  ICKES,  Individually  and  as  Secretary  of  the 
Interior  of  the  United  States,  ARNO  B.  CAMiVIERER, 
Individually  and  as  Director  of  the  National  Park  Service 
of  the  United  States,  et  ah 


PETITION  FOR  LEAVE  TO  FILE  BRIEF 
AS  AMICUS  CURIAE. 


Conics  now  Clifford  Greve,  as  attorney  for  Albert 
Siepman,  Carlson  Holding  Company,  St.  Louis  Candle 
&  Wax  Company,  Guiseppe  Agiola,  St.  Louis  Union 
Trust  Company,  individually  and  as  trustee;  Anna 
M.  E.  Guye,  Allen  C.  Orrick  et  al.,  trustees;  Frank 
Everts,  Joseph  Hart,  F.  B.  Chamberlain,  Abbv  C. 
Chamberlain,  Chouteau  Investment  Company,  Ralph 


L.  Thompson  et  ah,  Trustees;  Matilda  Mette  et  al., 
John  D.  Tobin  Real  Estate  &  Investment  Company, 
Jane  Lindsay  Heirs,  Incorporated;  Thomas  M.  Har¬ 
ding,  Estate  of  James  J.  Mersman,  deceased;  Horgul 
Incorporated,  Laret  Investment  Company,  William  F. 
Blanke,  Robert  P.  Greer,  Regel  Estate,  Cates  La  Motte 
et  ah,  Edward  Luhmann,  Ida  X.  Jost,  Joseph  A. 
Perano,  Main-Clark  Investment  Corporation,  Augusta 
and  William  J.  Bartling,  Edward  Mattfeldt,  Fred 
Gerisher,  Paul  R.  Grace  et  ah,  R.  J.  Gebhard,  Morris 
Tucker,  Anna  E.  Darst,  Idelia  Xiehaus,  Hattie  Xei- 
bert,  Todd  Property  Company,  Eagle  Laundry  Ma¬ 
chinery  Company,  Lillie  G.  Wulfing,  Gildehause- 
Wulfing  et  ah,  Goebel  Reid  Grocer  Company,  Jake 
Pirkett,  Lebanon  Realty  Company,  Rozier  Invest¬ 
ment  Company,  A.  G.  Brauer  Supply  Company,  Wash¬ 
ington  University,  R.  E.  Gardner,  Josephine  B.  Kirk¬ 
patrick,  Gregory  Miller  Investment  Company,  Abner 
Realty  Company,  Sidney  B.  Seharff  et  ah,  Rogers 
Realty  &  Investment  Company,  Bertha  Bokern, 
Dencher  Realty  Company,  Haeussler  Investment  Com¬ 
pany,  William  Huebele,  H.  S.  Albrecht,  Joseph  Chas- 
son,  Oscar  H.  Vieths  et  ah,  Bushnell-Pommer  Realty 
Company,  Downtown  Realty  Company,  Temple  Court 
Company,  Colonial  Realty  Company,  Regent  Realty 
Company,  Loonce  de  Xeuville,  Ramming  Real  Estate 
Company,  Globe  Realty  Company,  Lillie  Wulfing, 
Gildehaus  Heirs  etc.,  St.  Louis  Mutual  Life  Insurance 
Company,  Warren  Construction  and  Investment  Com¬ 
pany,  Sanford  Heirs,  Bert  H.  Lang  and  the  F.  C. 
Taylor  Fur  Company,  and  moves  for  leave  to  file  a 
brief  as  amicus  curiae  in  the  above-entitled  cause, 
and  shows  to  the  Court,  in  support  thereof,  that : 


1.  He  is  counsel  for  the  above  persons,  firms,  cor¬ 
porations,  partnerships  and  trustees  owning  in  fee, 
with  one  or  two  exceptions,  over  one  hundred  and 
fifty  separate  tracts  of  ground  in  the  thirty-seven  city 
blocks  in  the  Citv  of  St.  Louis,  in  which  citv  blocks 
there  is  contemplated  and  planned  a  Memorial  by  the 
United  States  Territorial  Expansion  Memorial  Com¬ 
mission. 

2.  lie  agrees  with  statement  of  counsel  for  appel¬ 
lants  (Brief,  p.  24)  that  “an  equity  appeal  is  heard  de 
novo  and  the  appellate  court  will  try  the  questions  of 
fact,”  and  states  to  the  Court  that  it  is  the  purpose  of 
those  represented  herein  as  amici  curiae  to  present  to 
the  Court  the  facts  involved  and  their  interpretation 
of  those  facts. 

3.  He  represents  more  than  fifteen  times  as  many 
separate  tracts  of  ground  as  the  number  of  tracts  of 
ground  owned  by  appellants,  and  he  represents  over 
seventeen  times  the  total  valuation  of  the  property 

j 

owned  by  the  appellants,  and  that  the  balance  of 
convenience  herein  is  against  the  appellants  and  in 
favor  of  respondents  and  the  great  majority  of  prop¬ 
erty  owners  in  the  immediate  area  of  the  proposed 
Memorial,  all  of  whom  would  be  adverselv  affected 

•  I 

bv  anv  affirmative  action  bv  this  Court  in  the  nature 
»  »  • 

of  that  prayed  for  by  appellants. 

4.  That  said  property  owners  own  the  fee  to  prop¬ 
erty  having  an  assessed  valuation  of  over  $1,500,000.00, 
more  than  one-fourth  of  the  total  assessed  valuation 
of  the  entire  district,  as  shown  on  the  records  of  the 
Assessor’s  office  in  the  City  of  St.  Louis,  Missouri. 


—  4  — 


5.  The  aforesaid  property  owners  are  all  prospec¬ 
tive  defendants  in  condemnation  suits  filed  by  proper 
local  authorities  for  condemnation  of  their  property 
for  the  purposes  set  forth  in  Public  Resolution  No. 
3 2 — 73rd  Congress  and  the  Historic  Sites  Act  of  Au- 
oust  21,  1935,  and  Presidential  Executive  Order  No. 
7253  of  December  21,  1935. 

6.  These  property  owners,  as  owners  in  fee,  have 
land  within  the  limits  of  the  proposed  Memorial  and 
have  a  definite  interest  in  the  outcome  of  this  litiga¬ 
tion,  being  in  the  same  situation  as  the  appellants 
herein  in  so  far  as  their  fee  holdings  of  property  are 
concerned,  both  in  the  area  involved  in  this  litigation 
and  in  the  City  of  St.  Louis  outside  of  the  proposed 
area. 


7.  The  property  owners  as  friends  of  the  court  are, 
if  anything,  more  particularly  interested,  and  inter¬ 
ested  individually  to  a  greater  extent  than  any  of  the 
appellants  herein  with  the  exception  of  the  first  ten 
appellants,  not  all  of  whom  own  complete  fee-simple 
title  to  any  property  in  the  proposed  district,  and 
some  of  whom  own  as  little  as  a  one-fifth  interest  in 
property  located  within  the  limits  of  the  proposed 
improvement. 

8.  These  property  owners,  by  reason  of  the  large 
number  of  tracts  owned  by  them,  and  the  large  as¬ 
sessed  valuation  of  these  tracts,  and  the  wide  dis¬ 
tribution  of  the  separate  parcels  of  ground  over  the 
entire  area  involved  in  this  matter,  are  particularly 
well  situated  to  set  forth  to  the  Court  the  facts  in 
connection  with  the  matters  here  under  discussion, 
and  to  aid  the  Court  in  its  deliberations. 


—  5  — 


9.  The  parties  hereby  moving  for  permission  to  file 
brief  as  amicus  curiae  have  a  greater  interest  in  num¬ 
bers  and  in  total  assessed  valuation  in  the  immediate 
district  involved  than  the  appellants  herein,  and  as 
such  have  a  greater  interest  in  the  decision  of  this 
Court  than  the  appellants  themselves. 

Respectfully  submitted, 

CLIFFORD  GREVE. 


► 

► 


► 
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BRIEF  OF  AMICUS  CURIAE. 

JURISDICTION. 

The  order  of  the  United  States  District  Court  for 
the  District  of  Columbia  discharging  the  rule  to  show 
cause,  and  denying  the  motion  of  appellants  for  an  in¬ 
junction  pendente  lite  was  entered  on  June  30,  1936 
(R.  146).  Appellants  have  invoked  the  jurisdiction  of 
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this  court  under  the  provisions  of  Section  226  of  the 
Code  of  Laws  for  the  District  of  Columbia  by  filing  a 
Petition  for  Allowance  of  Special  Appeal  and  a  Motion 
for  Temporary  Injunction  pending  appeal,  both  of 
which  were  allowed  on  August  17,  1936  (R.  150-151). 

QUESTIONS  PRESENTED. 

1.  Whether  this  court  erred  in  allowing  the  Petition 
for  Special  Appeal  and  the  Motion  for  Temporary  In¬ 
junction  pending  appeal. 

2.  Whether  the  United  States  are  indispensable  par¬ 
ties  to  this  action. 

3.  Whether  the  City  of  St.  Louis  is  an  indispensable 
party  to  this  action. 

4.  Whether  the  plaintiffs  have  any  capacity  or  stand¬ 
ing  to  maintain  this  suit. 

5.  Whether  the  Bill  of  Complaint  states  any  cause 
of  action  cognizable  in  equity,  or  alleges  any  irrepa¬ 
rable  injurj’  or  damage  for  which  they  are  entitled  to 
relief. 

6.  Whether  the  Act  of  Congress,  approved  August 
21,  1935  (c.  593,  49  Stat.  666,  Secs.  461-467,  Title  16 
U.  S.  C.  A.),  is  a  valid  and  lawful  exercise  of  the 
powers  granted  to  Congress  by  the  Constitution. 

7.  Whether  the  action  proposed  to  be  taken  by  the 
appellees  herein  is  pursuant  to  authority  lawfully  con¬ 
ferred,  and  not  in  excess  thereof,  and  whether  such 
action  violates  any  constitutional  rights  of  the  plain¬ 
tiffs. 

STATEMENT. 

The  appellants  will  hereafter  be  referred  to  as  the 
plaintiffs,  and  the  appellees  will  be  referred  to  as 
defendants. 
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The  plaintiffs  brought  their  bill  in  the  District  Court 

of  the  United  States  for  the  District  of  Columbia,  to 

enjoin  the  Secretary  of  the  Interior,  the  Director  of 

the  National  Park  Service  and  the  Secretarv  of  the 

* 

Treasury,  from  making  use  of  a  sum  of  $6,750,000 
allocated  by  the  President  to  the  Secretary  of  the  Inte¬ 
rior  by  Executive  Order  No.  7253,  out  of  the  funds 
appropriated  by  the  Emergency  Relief  Appropriation 
Act  of  1935,  or  the  sum  of  $2,250,000  paid  into  the 
Treasury  of  the  United  States  by  the  City  of  St.  Louis, 
or  any  funds  of  the  United  States,  for  the  purpose  of 
acquiring  and  developing  certain  lands  on  the  site  of 
Old  St.  Louis,  Missouri,  found  by  the  Secretary  of  the 
Interior  to  be  an  historic  site  within  the  meaning  of 
the  Act  of  Congress  approved  August  21,  1935,  and 
particularly  any  lands  owned  by  plaintiffs  or  occupied 
by  them  as  tenants  or  lessees,  and  to  enjoin  said  de¬ 
fendants  from  exercising  or  attempting  to  exercise 
the  power  of  eminent  domain  to  acquire  title  to  any  real 
property  within  the  area  designated  as  an  historic  site, 
or  any  real  property  within  said  area  owned  by  plain¬ 
tiffs  in  fee,  or  occupied  by  them  as  lessees  or  tenants, 
for  the  purposes  of  said  Act  of  Congress,  and  praying 
for  a  declaratory  judgment  declaring  that  the  defend¬ 
ant  Morgenthau  is  without  any  power  to  make  available 
to  the  defendants  Ickes  and  Cammerer,  either  of  said 
sums  for  the  purpose  of  acquiring  any  real  property 
in  St.  Louis  and  developing  and  preserving  it  for  the 
purposes  of  the  said  Historic  Sites  Act,  and  declaring 
that  the  defendants  Ickes  and  Cammerer  are  without 
power  to  expend  either  of  said  sums  to  acquire  any 
real  property  in  the  City  of  St.  Louis  for  the  said  pur¬ 
poses  (R.  40-41).  | 

The  defendants  filed  in  the  Court  below  their  return 
to  the  rule  to  show  cause  why  a  temporary  injunction 
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should  not  be  issued,  together  with  supporting  affida¬ 
vits.  The  plaintiffs  filed  counter  affidavits,  all  of  which 
are  a  part  of  the  record,  and  begin  at  page  75. 

The  facts,  as  disclosed  by  the  allegations  in  the 
pleadings  and  the  affidavits  filed  herein,  are,  in  sub¬ 
stance,  and  so  far  as  material,  as  follows :  Public  Res¬ 
olution  No.  32,  73rd  Congress,  established  the  United 
States  Territorial  Expansion  Memorial  Commission, 
for  the  purpose  of  considering  and  formulating  plans 
for  designing  and  constructing  a  permanent  memorial 
on  the  Mississippi  River  at  St.  Louis,  Missouri,  fixed 
the  number  of  commissioners  at  fifteen,  three  to  be 
appointed  by  the  President  of  the  United  States,  three 
Senators  to  be  appointed  by  the  President  of  the  Sen¬ 
ate,  three  Representatives  to  be  appointed  by  the 
Speaker  of  the  House  of  Representatives,  and  six  mem¬ 
bers  of  the  Jefferson  National  Expansion  Memorial 
Association,  to  be  designated  by  it  (R.  10).  This 
Association  is  a  voluntary  organization  with  Hon.  Ber¬ 
nard  F.  Dickmann,  Mayor  of  the  City  of  St.  Louis,  as 
honorary  chairman,  and  Hon.  Charles  Nagel,  Secretary 
of  Commerce  and  Labor  in  the  Cabinet  of  President 
Taft,  and  Hon.  Rolla  Wells,  former  Mayor  of  said 
city,  as  Honorary  Vice  Chairmen  (R.  109).  The  Com¬ 
mission  was  authorized  to  accept  from  any  source, 
public  or  private,  money  or  property  to  be  used  for 
the  purpose  of  making  surveys  and  investigations, 
considering,  formulating  and  preparing  plans  and  esti¬ 
mates  for  such  improvement  and  construction. 

In  accordance  with  said  Resolution,  the  President  of 
the  United  States  appointed  as  Commissioners  J.  Lion- 
berger  Davis,  of  St.  Louis,  Missouri;  Jefferson  Ran¬ 
dolph  Kean  (Brigadier  General,  U.  S.  A.,  Retired),  of 
Washington,  D.  C.,  and  William  T.  Kemper,  of  Kansas 
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City,  Missouri.  The  President  of  the  Senate  appointed 
Alben  W.  Barkley,  a  Senator  of  the  United  States  from 
the  State  of  Kentucky;  James  J.  Davis,  a  Senator  of 
the  United  States  from  the  State  of  Pennsylvania,  and 
Frederick  Van  Nuys,  a  Senator  of  the  United  States 
from  the  State  of  Indiana.  The  Speaker  of  the  House 
of  Representatives  appointed  John  N.  Sandlin,  a  Rep¬ 
resentative  from  the  State  of  Louisiana,  Llovd  Thurs- 
ton,  a  Representative  from  the  State  of  Iowa,  and 
Kent  E.  Keller,  a  Representative  from  the  State  of 
Illinois.  The  Jefferson  National  Expansion  Memorial 
Association  appointed  six  members  of  the  Association, 
as  follows:  Newton  D.  Baker,  of  Cleveland,  Ohio; 
Amon  Gr.  Carter,  of  Fort  Worth,  Texas;  Dr.  Charles 
E.  Merriam,  of  Chicago,  Illinois ;  William  Allen  White, 
of  Emporia,  Kansas;  Matthew  Woll,  of  New  York  City, 
and  Luther  Ely  Smith,  of  St.  Louis,  Missouri  (R.  90). 

The  Commission,  in  accordance  with  the  Public  Reso¬ 
lution  aforesaid,  made  its  surveys  and  investigations, 
considered,  formulated,  and  prepared  plans  and  esti¬ 
mates  for  the  improvement  and  construction,  on  the 
western  bank  of  the  Mississippi  River,  at  or  near  the 
site  of  Old  St.  Louis,  Missouri,  of  a  permanent  memo¬ 
rial  suitable  for  the  commemoration  of  the  Historic 
events  of  national  significance  which  occurred  | within 
that  area  (R.  90).  Said  plans  and  estimates  were  ap¬ 
proved  by  the  Commission  on  May  1,  1935,  and  its 
report  was  submitted  recommending  the  establishment 
and  construction  of  a  permanent  memorial  of  the  char¬ 
acter  noted,  upon  the  area  comprising  the  original  site 
of  Old  St.  Louis,  the  boundaries  being  Third  Street  on 
the  West,  the  Mississippi  River  on  the  East,  Washing¬ 
ton  Avenue  and  Eads  Bridge  on  the  North,  and  Poplar 
Street  on  the  South,  with  one  additional  block  in  front 
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of  the  Old  Court  House,  leading  east  from  Fourth  to 
Third  Streets,  between  Chestnut  and  Market  Streets, 
at  an  estimated  cost  of  $30,000,000  and  recommended 
the  acceptance  by  the  United  States  of  one-fourth  of 
the  total  cost  of  the  Memorial  which  the  City  of  St. 
Louis  proposed  to  contribute  (R.  12). 

The  report  of  the  Commission  contained,  in  addition 
to  a  brief  review  of  the  historic  importance  of  the  area, 
detailed  estimates  showing  that  the  project  recom¬ 
mended  bv  it  involved  twentv-three  million  man-hours 
*  * 

of  labor  which,  if  completed  within  three  years,  would 
furnish  employment  to  5,111  men  per  year,  and  would 
directly  benefit  20,444  persons  per  year,  assuming  an 
average  of  four  persons  to  the  family  of  each  man 
employed.  It  also  contained  detailed  estimates  of  the 
length  of  time  required  for  the  acquisition  of  the  area 
and  the  improvement  thereof,  the  cost  of,  and  the 
length  of  time  required  for  the  different  operations 
involved  in  such  construction,  and  a  tentative  draft  of 
a  program  for  a  national  architectural  competition  to 
secure  suitable  plans  for  this  great  national  Memorial 
which, 

“is  expected  to  epitomize  and  sum  up,  at  one  focal 
point,  not  Only  the  most  important  episodes  in  our 
country’s  history,  but  it  will  also  mark  the  flower¬ 
ing  of  our  spiritual  and  esthetic  development.  The 
Memorial  will  stand  as  the  Pantheon  where  the 
memory  of  the  achievements  of  our  heroes  will  be 
enshrined.  The  list  of  these  is  long  and  will  in¬ 
clude  explorers,  pioneers,  soldiers  and  statesmen.” 
(See  Commission’s  Report.) 

The  Legislature  of  Missouri  had  theretofore  passed 
an  Act  approved  April  10,  1935,  which  provided  that 
under  certain  conditions  the  Board  of  Aldermen  of 
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any  city  of  four  hundred  thousand  inhabitants  or  more 
might  call  an  election  to  determine  whether,  in  consid¬ 
eration  of,  and  in  order  to  induce  the  acquisition  of 
lands  therefor,  and  the  establishment  and  improvement 
of  a  national  park  or  plaza,  the  city  should  incur  an 
indebtedness  and  issue  bonds  to  provide  funds  to  pay 
to  the  United  States  or  any  qualified  agency  thereof, 
by  way  of  assistance,  a  sum  not  to  exceed  one-fourth 
of  the  amount  proposed  to  be  expended  for  the  acquisi¬ 
tion  and  construction  of  such  national  park  or  plaza, 
including  the  site  and  improvements.  It  also  gave  the 
consent  of  the  state  to  the  acquisition  by  the  United 
States  of  such  area  as  might  be  necessary  for  such 
purposes.  A  copy  of  said  act  is  attached  to  plaintiffs’ 
petition  herein,  and  marked  Exhibit  “A”  (R.  10,  11, 
42).  .  | 

The  conditions  prescribed  in  said  enabling  act  hav¬ 
ing  been  complied  with,  the  Board  of  Aldermen  of  the 
City  of  St.  Louis  authorized  an  election  for  such  pur¬ 
pose  and  more  than  two-thirds  of  the  voters  in  said 
election  having  voted  for  the  issuance  of  said  bonds, 
the  necessary  ordinances  were  passed  by  the  Board  of 
Aldermen  of  said  city,  the  bonds  were  issued,  and 
$2,250,000  of  said  bonds  were  sold,  and  the  sum  paid 
into  the  Treasury  of  the  United  States  in  accordance 
with  the  provisions  of  the  Ordinance  approved  Febru¬ 
ary  1,  1936  (R.  15,  93). 

Public  Resolution  No.  11,  74th  Congress  (c.  48,  49 
Stat.  115,  Sec.  728,  Title  15  U.  S.  C.  A.),  appropriates 
$4,880,000,000  to  provide  relief,  work  relief  and  to 
increase  employment  by  providing  for  useful  projects, 
said  sum  to  be  used  in  the  discretion  and  under  the 
direction  of  the  President,  to  be  immediately  available 
and  to  remain  available  until  June  30,  1937. 
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Section  15  of  said  Act  requires  that  a  report  shall  be 
submitted  to  Congress  before  the  10th  day  of  January 
in  each  of  the  next  three  regular  sessions  of  Congress, 
which  report  shall  include  a  statement  of  the  expendi¬ 
tures  made  and  obligations  incurred  by  classes  and 
amounts. 

Thereafter  the  Congress  passed  an  Act  approved 
August  21,  1935  (c.  593,  49  Stat.  666,  Secs.  461  et  seq., 
Title  16  U.  S.  C.  A.),  which  provides  in  part: 

“Sec.  461.  It  is  hereby  declared  that  it  is  a 
national  policy  to  preserve  for  public  use  historic 
sites,  buildings  and  objects  of  national  significance 
for  the  inspiration  and  benefit  of  the  people  of  the 
United  States. 

“Sec.  462.  The  Secretary  of  the  Interior  (here¬ 
inafter  referred  to  as  the  Secretary),  through  the 
National  Park  Service,  for  the  purpose  of  effectu¬ 
ating  the  policy  expressed  in  section  1  hereof, 
shall  have  the  following  powers  and  perform  the 
following  duties  and  functions : 

-*##*** 

“(b)  Make  a  survey  of  historic  and  archaeologic 
sites,  buildings  and  objects  for  the  purpose  of  de¬ 
termining  which  possess  exceptional  value  as  com¬ 
memorating  or  illustrating  the  history  of  the 
United  States. 

“(c)  Make  necessary  investigations  and  re¬ 
searches  in  the  United  States  relating  to  particular 
sites,  buildings,  or  objects  to  obtain  true  and  accu¬ 
rate  historical  and  archaeological  facts  and  infor¬ 
mation  concerning  the  same. 

“(d)  For  the  purpose  of  this  chapter,  acquire 
in  the  name  of  the  United  States  by  gift,  pur¬ 
chase,  or  otherwise  any  property,  personal  or  real, 
or  any  interest  or  estate  therein,  title  to  any  real 
property  to  be  satisfactory  to  the  Secretary:  Pro¬ 
vided,  That  no  such  property  which  is  owned  by 
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any  religious  or  educational  institution,  or  which 
is  owned  or  administered  for  the  benefit  of  the 
public  shall  be  so  acquired  without  the  consent  of 
the  owner:  Provided  further,  That  no  such  prop¬ 
erty  shall  be  acquired  or  contract  or  agreement 
for  the  acquisition  thereof  made  which  will  obli¬ 
gate  the  general  fund  of  the  Treasury  for  the 
payment  of  such  property,  unless  or  until  Con¬ 
gress  has  appropriated  money  which  is  available 
for  that  purpose.  j 

*  *  *  *  #  j  • 

“  (f)  Restore,  reconstruct,  rehabilitate,  preserve, 
and  maintain  historic  or  prehistoric  sites,  I  build¬ 
ings,  objects,  and  properties  of  national  historical 
or  archaeological  significance  and  where  deemed 
desirable  establish  and  maintain  museums  in  con¬ 
nection  therewith. 

*  *  *  *  *  * 

i 

‘ 6  Sec.  464.  The  Secretary,  in  administering  this 
chapter,  is  authorized  to  cooperate  with  and  may 
seek  and  accept  the  assistance  of  any  federal,  state, 
or  municipal  department  or  agency,  or  any  educa¬ 
tional  or  scientific  institution,  or  any  patriotic  asso¬ 
ciation,  or  any  individual.” 

Subsequent  to  the  enactment  of  this  legislation,  the 
President  issued  Executive  Order  No.  7253,  dated  De¬ 
cember  21, 1935,  which  recites  that  the  Secretary  of  the 
Interior  has  determined  that  certain  lands  situated  on 
the  west  bank  of  the  Mississippi  River,  at  and  near  the 
site  of  Old  St.  Louis,  Missouri,  possess  exceptional 
value  as  commemorating  or  illustrating  the  history  of 
the  United  States  and  are  an  historic  site  within  the 
meaning  of  said  Act,  and  that  the  City  of  St.  Louis  has 
agreed  to  contribute  for  the  project  of  acquiring  and 
developing  the  said  site,  the  sum  of  $2,250,000.  The 
President  by  the  Executive  Order,  finds  that  said 
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project  will  be  a  useful  project  and  will  provide  relief, 
work  relief  and  increase  employment,  and  he,  there¬ 
fore,  allocates  to  the  Secretary  of  the  Interior  the  sum 
of  $6,750,000  out  of  the  funds  appropriated  by  the 
Emergency  Relief  Appropriation  Act  of  1935,  which, 
together  with  the  sum  of  $2,250,000  to  be  contributed 
by  the  City  of  St.  Louis,  the  Secretary  of  the  Interior 
is  authorized  and  directed  to  expend  in  acquiring  the 
said  property  and  in  developing  and  preserving  it  for 
the  purposes  of  the  said  Act  of  August  21, 1935  (R.  71). 

It  is  alleged  that  the  defendants  intend  to  attempt 
to  acquire  by  the  use  of  the  funds  aforesaid,  and  by 
the  exercise  of  the  power  of  eminent  domain,  the  real 
estate  owned  by  the  plaintiffs  or  occupied  by  them  as 
lessees  or  tenants  (R.  20). 

The  defendants,  Ickes  and  Cammerer,  admit  that  it  is 
their  intention  and  purpose  to  acquire  on  behalf  and  in 
the  name  of  the  United  States  the  area  designated  as 
an  historic  site,  except  such  lands  within  that  area  as 
are  owned  by  public  utilities  or  by  any  religious  or 
educational  institution,  or  owned  or  administered  for 
the  benefit  of  the  public  for  which  the  consent  of  the 
owners  cannot  be  obtained ;  that  it  is  their  intent  and 
purpose  to  attempt  to  acquire  the  land  by  purchase, 
and  to  exercise  the  power  of  eminent  domain  only 
when  it  is  necessary  or  advantageous  to  the  govern¬ 
ment  to  do  so  (R.  93). 

There  is  no  showing  by  the  plaintiffs  that  the  de¬ 
fendant,  Ickes,  has  requested  the  Attorney  General  of 
the  United  States  to  institute  condemnation  proceed¬ 
ings,  as  required  by  the  Act  of  August  1,  1888  (c.  728, 
25  Stat.  357,  Sec.  257,  Title  40,  U.  S.  C.  A.),  prior  to 
the  institution  of  such  proceedings. 

This  court  must  determine  (1)  whether  the  plain¬ 
tiffs  have  joined  as  parties  defendant  all  indispen- 
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sable  parties,  (2)  whether  the  plaintiffs  have  Shown 
sufficient  grounds  to  justify  the  granting  of  the  ex¬ 
traordinary  relief  sought,  and  (3)  whether  they  have 
shown  such  a  justiciable  issue  as  will  permit  them  to 
maintain  this  action.  If  these  questions  are  answered 
in  the  affirmative,  then  the  question  arises  as  to  the 
construction  and  validitv  of  Public  Resolution  No.  32, 
73rd  Congress,  approved  June  15,  1934;  Public  Reso¬ 
lution  No.  11,  74th  Congress,  approved  April  8,  1935 
(c.  48,  49  Stat.  115,  Sec.  728,  Title  15,  U.  S1.  C.  A.),  the 
Act  of  Congress,  approved  August  21, 1935,  referred  to 
herein  as  the  Historic  Sites  Act  (c.  593,  46  Stat.  666, 
Secs.  461-467,  Title  16,  U.  S.  C.  A.)  and  Executive 
Order  No.  7253,  dated  December  21,  1935. 

The  court  below  held  these  statutes  and  the  pro- 

' 

posed  acts  of  the  defendants  to  be  valid.  Since  it  is 
the  established  rule  of  the  courts  not  to  consider  con¬ 
stitutional  questions  where  a  case  can  be  disposed  of 
on  other  grounds,  we  will  defer  a  consideration  of  these 
issues  until  after  the  standing  of  the  plaintiffs  to  com¬ 
plain  has  been  tested.  See  Burton  v.  United  States, 
196  U.  S.  283,  295,  49  L.  ed.  482,  485;  Blair  v.  United 
States,  250  U.  S.  273,  279,  63  L.  ed.  979,  981;  Flint  v. 
Stone  Tracy  Company,  220  U.  S.  107,  55  L.  ed.  389. 
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ARGUMENT. 

Part  One:  Non-Joinder  of  Indispensable  Parties,  Right 
to  Injunction  Pendente  Lite,  and  Right  to  Main¬ 
tain  This  Action. 

I. 

It  appears  upon  the  face  of  the  Bill  of  Complaint  that 
the  bill  is  insufficient  for  non-joinder  of  parties 
indispensable  to  a  determination  of  the  issues 
involved. 

(a)  The  United  States  are  indispensable  parties  to 
this  suit. 

This  is  an  action  to  restrain  the  threatened  acts  of 
officers  of  the  United  States  and  is  predicated  upon  the 
assumption  that  it  is  necessary  to  show  only  that  such 
officers  are  threatening  to  act  without  valid  authority 
having  been  conferred  upon  them  by  law,  and  that 
damages  will  be  caused  to  the  plaintiffs  as  a  result 
thereof. 

We  dismiss  this  assumption  with  the  observation 
that  the  fundamental  rule  is  to  the  effect  that  suits 
against  government  officers  cannot  be  maintained  un¬ 
less  the  plaintiffs  show  a  cause  of  action  against  the 
defendants  as  private  persons  without  regard  to  their 
authority  as  agents  of  the  United  States.  In  this  case 
there  is  no  occasion  for  the  defendants  to  justify  their 
actions  by  showing  that  they  are  acting  as  representa¬ 
tives  of  the  United  States  under  valid  authority,  un¬ 
less  and  until  the  plaintiffs  have  shown  a  threatened 
direct  injury  to  a  legal  right,  as  distinguished  from 
mere  consequential  damage  which  might  result  from  a 
decision  against  them  in  a  condemnation  suit. 

Until  this  showing  has  been  made,  there  is  no  case 
or  controversy,  or  a  justiciable  issue,  even  though  the 
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allegations  are  that  the  defendants  are  officers  of  the 
United  States,  acting  illegally  to  the  threatened  dam¬ 
age  of  the  plaintiffs.  Philadelphia  Company  v.  Stim- 
son,  223  U.  S.  605,  619,  620,  56  L.  ed.  570,  576,  577; 
hlorrison  v.  Work,  266  U.  S.  481,  486-488,  69  L.  ed.  394, 
397-398;  Goltra  v.  Weeks,  271  U.  S.  536,  544,  546,  70  L. 
ed.  1074,  1078,  1079.  j 

It  was  said  by  the  Supreme  Court  in  the  Stimson 
case,  Supra,  that  ‘‘If  the  conduct  of  the  defendant  con¬ 
stitutes  an  unwarrantable  interference  with  property 
of  the  complainant,  its  resort  to  equity  for  protection 
is  not  to  be  defeated  upon  the  ground  that  the  suit  is 
one  against  the  United  States.  The  exemption  of  the 
United  States  from  suit  does  not  protect  its  officers 
from  personal  liability  to  persons  whose  rights  of  prop¬ 
erty  have  been  wrongfully  invaded  (citing  cases). 
And  in  case  of  an  injury  threatened  by  his  illegal  ac¬ 
tion,  the  officer  cannot  claim  immunity  from  injunction 
process.”  (Boldface  ours.) 

There  is  no  claim  by  the  plaintiffs  that  there  has  been 
any  interference  whatsoever  with  their  property,  and 
they  have  not  shown  that  their  property  rights  are 
about  to  be  wrongfully  invaded,  and,  as  we  shall  dem¬ 
onstrate,  there  has  been  no  showing  that  the  intended 
acts  of  the  defendants  will  result  in  any  direct  injury 
to  the  legal  rights  of  the  plaintiffs. 

Aside  from  these  considerations,  however,  another 
and  more  serious  question,  involving  the  performance 
of  governmental  functions  and  vitally  affecting  the 
interests  of  the  United  States,  is  presented  by  this 
record.  j 

The  Historic  Sites  Act  provides  in  Section  2  (d)  that 
the  Secretary  of  the  Interior  is  authorized  to  “acquire 
in  the  name  of  the  United  States  by  gift  *  *  *  any 
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property,  personal  or  real,  or  any  interest  or  estate 
therein  *  *  V’  It  is  provided  in  Section  4  that 

the  Secretary  in  administering  the  Act  “is  authorized 
to  cooperate  with  and  may  seek  and  accept  the  as¬ 
sistance  of  any  *  *  *  municipal  department  or 

agency  *  *  *  Section  4  (c)  provides  for  the 

employment  of  such  professional  or  technical  assist¬ 
ance  as  may  be  required  to  accomplish  the  purposes 
of  the  Act  “for  which  money  may  be  *  *  *  made 

available  by  gifts  for  such  purpose.7 7 

It  is  clear,  therefore,  that  the  acceptance  by  the 
United  States  of  the  $2,250,000  deposited  by  the  City 
of  St.  Louis  has  been  authorized  by  Congress.  It  is 
averred  in  the  bill  of  complaint  (R.  19)  that  “upon 
or  about  May  18,  1936,  the  City  of  St.  Louis  sold 
$2,250,000  of  said  bonds  at  par  and  by  its  Mayor  and 
Conptroller,  paid  in  to  the  Treasury  of  the  United 
States  for  the  use  of  the  Secretary  of  the  Interior  and 
the  National  Park  Service  the  sum  of  $2,250,000  of  the 
proceeds  of  such  sale.7 7 

Repeated  reference  is  made  in  the  bill  of  complaint 
to  the  payment  of  such  sum  into  the  Treasury  of 
the  United  States.  It  is  further  averred  (R.  36-37) 
“*  *  *  that  such  sum  of  $2,250,000  was  received 

by  the  United  States  with  knowledge  by  all  defendants 
of  the  authority  by  which  such  sum  was  paid  to  the 
United  States  and  that  such  sum  was  received  by  the 
United  States,  impressed  with  a  trust  which  requires 
its  expenditure  to  be  only  for  the  authorized  purposes 
for  which  the  bonds  were  issued  to  raise  such  fund, 
as  provided  by  said  Missouri  Enabling  Act,  said  ordi¬ 
nances,  said  election  and  said  decision  and  opinion  of 
the  Missouri  Supreme  Court,  but  that  the  defendants 
intend  and  threaten  to  expend  such  sums  of  money  for 
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an  entirely  different  purpose  from  that  for  which  it 
was  paid  to  the  United  States  to  be  used  in  trust,  to-wit, 
the  acquisition  and  preservation  of  historic  sites  under 
the  provisions  of  the  Act  of  August  21,  1935;  and 
plaintiffs  aver  that  defendants  are  without  any  power 
or  authority  of  law  to  expend  said  such  of  $2,250,000 
for  the  purposes  intended  by  defendants  which  are 
not  the  purposes  for  which  said  sum  was  paid  into 
the  United  States  Treasury  impressed  with  the  trust 
aforesaid.” 

And  again  it  is  alleged  (R.  37)  that  since  the  said 
sum  of  $2,250,000  was  not  paid  to  the  Secretary  of  the 
Interior  for  the  purpose  of  aiding  him  to  act  under 
Executive  Order  No.  7253  and  the  Historic  Sites  Act, 
that  said  sum  was  paid  “*  *  *  into  the  Treasury 

of  the  United  States,  impressed  with  a  trust  for  the 
purposes  hereinbefore  averred,  to-wit,  that  of  a  con¬ 
sideration  and  assistance  to  the  United  States  in  the 
establishment  of  a  National  Park  or  Plaza  according 
to  the  plans  of  the  aforesaid  United  States  Commis¬ 
sion,  and  to  cost  approximately  $30,000,000,  all  as 
averred  in  Paragraph  20,”  then  under  the  terms  of 
said  Executive  Order  the  defendants  are  without  au¬ 
thority  to  proceed  with  their  intended  and  threatened 
acts. 

The  answer  of  the  defendants,  Ickes  and  Cammerer, 
admits  (R.  88)  “that  the  sum  of  $2,250,000  was  re¬ 
ceived  by  the  United  States  with  the  knowledge  of 
these  defendants  of  the  authority  by  which  said  sum 
was  paid  to  the  United  States,  *  *  *.”  (Boldface 

ours.) 

The  defendant,  Morgenthau,  admits  in  his  answer 
(R.  100)  that,  “the  sum  of  $2,250,000  has  been  depos¬ 
ited  in  the  Treasury  of  the  United  States  by  the  City 
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cf  St.  Louis  for  use  in  connection  with  the  Jefferson 
National  Expansion  Memorial.”  (Boldface  ours.) 

Thus  it  would  seem  to  be  clearly  established  by  the 
record  that  the  $2,250,000  is  held  by  the  United  States 
in  the  public  treasury.  This  being  an  action  to  enjoin 
the  use  of  such  fund  because  of  the  claim  that  the  act 
under  which  it  was  accepted  is  unconstitutional,  the 
United  States  are  indispensable  parties  to  this  action. 
Such  was  the  holding  of  this  court  in  Haskins  Brothers 
and  Company  v.  Morgenthau,  et  al.,  66  App.  D.  C. 

- ,  85  Fed.  (2d)  677.  That  was  an  action  to  restrain 

the  defendants  from  paying  to  the  Commonwealth  of 
the  Philippine  Islands  a  sum  paid  into  the  Treasury 
of  the  L  nited  States  under  the  provisions  of  Sec.  602% 
of  the  Revenue  Act  of  1934  (48  Stat.  68f>,  763,  Sec.  999~ 
Title  26  U.  S.  C.  A.).  It  was  alleged  in  the  bill  of 
complaint  that  the  fund  was  4 ‘held  in  the  Treasury 
of  the  United  States  as  a  separate  fund  and  is  ear¬ 
marked  as  such  for  the  benefit  of,  and  to  be  paid  over 
to  the  Philippine  Islands  under  and  by  virtue  of  said 
section  of  said  Act  ’  ’ ;  that  the  fund  had  been  deposited 
in  the  Treasury  of  the  United  States  as  a  trust  fund; 
that  the  Act  under  which  the  fund  was  collected  was 
unconstitutional  and  void;  that  the  fund  was  not  the 
property  of  the  United  States,  but  that  the  defendants 
held  it  as  a  trust  fund  for  the  plaintiffs  and  others 
whose  unlawful  tax  payments  created  it ;  that  the  pay¬ 
ment  of  said  fund  to  the  Philippine  Islands  would 
result  in  irreparable  injury  and  loss  to  the  plaintiffs. 

in  the  allegations  in  that  case  and 
those  in  the  case  at  bar. 

The  bill  prayed  that  the  court  declare  said  section 
of  the  Revenue  Act  of  1934  to  be  unconstitutional,  that 
it  grant  an  injunction  forbidding  payment  of  the  fund 
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to  the  Philippine  Islands,  and  that  it  be  declared  a 
trust  fund  and  be  ordered  to  be  paid  to  the  plaintiff 
and  others  similarly  situated.  This  court  held  that 
the  United  States  were  necessary  parties  to  the  £uit, 
and  affirmed  the  decree  of  the  lower  court  dismissing 
the  bill. 

i 

This  court  in  its  decision  said : 

“We  hold  these  general  principles  to  be  ax¬ 
iomatic  : 

*  *  #  #  *  *  •  ; 

I 

“  Third,  that  the  Secretary  of  the  Treasury  and 
the  Treasurer  are  officers  of  the  United  States 
holding  offices  established  by  law ;  that  their  duties 
are  to  receive  and  preserve  the  public  money  and 
not  to  disburse  it  except  conformably  to  law;  that 
as  officers  of  the  United  States  they  have  no  right 
or  estate  in  the  public  money  or  any  other  money 
in  the  Treasury,  whether  earmarked  as  a  special 
fund  or  as  part  of  the  general  fund  of  the  United 
States;  that  they  are  in  effect  mandataries  of  a 
limited  and  defined  commission; 

#  #  *  #  *  #  #  | 

“In  the  instant  case  it  is  therefore  of  no  con¬ 
sequence  whether  the  act  under  which  the  tax  was 
collected  be  constitutional  or  unconstitutional. 
The  fact  that  the  tax  has  been  collected  and  de¬ 
posited  in  the  Treasury  by  the  collecting  officials 
of  the  government  renders  the  custodian  of  the 
fund  impotent  to  withdraw  the  money  and  disburse 
it  unless  and  until  directed  to  do  so  by  an  act  of 
Congress  or  until  the  United  States  shall  submit 
to  be  sued  to  determine  its  disposition. 

“It  is  equally  of  no  consequence  that  the  bill 
alleges  that  the  fund  belongs  to  appellant  and 
others  similarly  situated.  It  is  not  in  the  hands  of 
the  officers,  but  in  the  treasury,  and  though  ear¬ 
marked  as  a  special  or  trust  fund,  has  been  min- 
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gled  with  the  moneys  of  the  United  States.  *  *  * 
It  is  therefore  of  no  moment  whether  the  United 
States  have  the  use  of  this  money  as  they  do  the 
ordinary  revenues  of  the  government  or  whether 
the  money  represents  a  trust  fund  created  by  Con¬ 
gress  and  earmarked  for  a  specific  purpose.  In 
either  case  it  is  money  in  the  Treasury  of  the 
United  States  as  to  which  the  United  States  had 
and  have  the  power  of  control  and  disposition. 
**••••• 

4  6  The  effect  of  these  cases  is  to  prove  beyond  the 
shadow  of  a  doubt  that  the  fund  realized  in  the  col¬ 
lection  of  the  processing  tax  on  coconut  oil  im¬ 
ported  from  the  Philippines  became,  when  col¬ 
lected  and  deposited  in  the  treasury,  public  moneys 
of  the  United  States  subject  to  withdrawal  only 
by  an  act  of  Congress,  and,  though  designated  by 
the  Congress  as  a  special  fund  for  the  benefit  of  the 
Philippine  Treasury,  it  is  while  in  the  treasury 
money  as  to  which  the  United  States,  and  not  ap¬ 
pellees,  are  trustees.  And  in  this  view,  the  con¬ 
clusion  is  inevitable  that  the  United  States  are 
essential  parties  in  any  litigation  involving  the 
fund  and,  they  not  having  consented  to  be  sued, 
the  suit  cannot  be  maintained.’ ’  (Boldface  ours.) 

It  was  pointed  out  by  the  court  in  that  case  that: 

“In  the  later  case  of  O’Connor  v.  Rhodes, - 

App.  D.  C. - ,  79  F.  (2d)  146,  151,  we  held  that 

funds  in  the  hands  of  the  Comptroller  of  the  Cur¬ 
rency  belonging  to  insolvent  national  banks,  and 
redeposited  by  him  in  other  banks  for  safekeeping, 
were  federal  funds  to  which  the  government  of  the 
United  States  occupied  the  relation  of  trustee. 
And  in  a  number  of  cases  under  the  Trading  with 
the  Enemy  Act  (50  U.  S.  C.  A.  Appendix,  Sec.  1, 
et  seq.)  we  have  held  that  the  fund  there  accumu¬ 
lated  by  the  custodian,  though  by  law  the  United 
States  had  disclaimed  any  proprietary  right  to  it 
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and  had  designated  it  a  trust  fund,  was  never¬ 
theless  money  as  to  which  the  United  States,  in 
view  of  their  possession,  owed  the  duty  of  con¬ 
servation.’  ’ 

And  further : 

i 

‘  ‘  And  more  or  less  to  the  same  point,  see  United 
States  ex  rel.  Goldberg  v.  Daniels,  231  U.  S.  218, 
34  S.  Ct.  84,  58  L.  ed.  191;  International  Postal 
Supply  Co.  v.  Bruce,  194  U.  S.  601,  24  S.  Ct;  820, 
48  L.  ed.  1134;  Belknap  v.  Sehild,  161  U.  S.  10,16  S. 
Ct.  443,  40  L.  ed.  599, — all  of  which  sustain  the 
conclusion  that  a  suit  in  equity  cannot  be  main¬ 
tained  against  officers  of  the  state  to  restrain  or 
control  the  use  of  money  in  the  public  treasury 
when  the  suit  is  commenced,  or  to  compel  the  state 
to  perform  its  obligations,  or  indeed  in  any  case 
where  the  state  has  such  an  interest  in  the  object 
of  the  suit  as  to  be  a  necessary  party  *  *  V’ 

(Boldface  ours.) 

! 

In  International  Postal  Supply  Co.  v.  Bruce,  194  U. 

S.  601,  48  L.  ed.  1134,  it  was  stated  by  Mr.  Justice 
Holmes  in  referring  to  the  decision  in  the  case  of  Belk¬ 
nap  v.  Sehild,  Supra,  that: 

“Vavasseur  v.  Krupp,  L.  R.  9  Ch.  Div.  351,  was 
cited  for  the  proposition  which  was  made  the  turn¬ 
ing  point  of  the  case,  that  the  court  could  not 
interfere  with  an  object  of  property  unless  it  had 
before  it  the  person  entitled  to  the  thing,  and  this 
proposition  was  held  to  extend  to  an  injunction 
against  the  use  of  the  thing  as  well  as  to  a  destruc¬ 
tion  of  it  or  to  a  removal  of  the  part  which  in¬ 
fringed.”  (Boldface  ours.)  i 

As  was  pointed  out  by  this  court  in  its  opinion  in 
the  Haskins  Brothers  and  Company  case,  this  was  the 

i 

i 


i 
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precise  holding  of  the  United  States  Supreme  Court  in 
the  case  of  Louisiana  ex  rel  Elliott  v.  Jumel,  107  U.  S. 
711,  722,  27  L.  ed.  448.  There,  as  here,  the  fund  in 
question  was  in  the  Treasury;  there,  as  here,  it  was 
sought  to  enjoin  the  defendants  from  diverting  the 
fund  from  the  purposes  for  which  it  was  alleged  to  have 
been  deposited.  The  Supreme  Court  in  that  case  said 
that  the  State  Treasurer  “is  no  more  a  trustee  of  these 
moneys  than  he  is  of  all  other  public  moneys.  He  holds 
them,  but  only  as  the  agent  of  the  State.  If  there  is 
any  trust,  the  State  is  the  trustee,  and  unless  the  State 
can  be  sued  the  trustee  cannot  be  enjoined. 

And  the  case  of  Morrison  v.  Work,  266  U.  S.  481, 
69  L.  ed.  394,  is  also  to  the  point.  In  that  case  the 
plaintiffs  filed  a  bill  in  equity  against  the  Secretary 
of  the  Interior,  the  Secretary  of  the  Treasury  and  two 
other  government  officers,  seeking  to  enjoin  an  alleged 
illegal  disposition  of  certain  Indian  lands,  and  the  pro¬ 
ceeds  of  other  lands  on  deposit  in  the  Treasury  of  the 
United  States  to  the  credit  of  the  Chippewa  Indians. 
Defendants  moved  to  dismiss  the  bill,  contending 
among  other  things,  that  the  United  States  held  the 
lands  and  the  funds  on  deposit  in  the  Treasury  as 
trustee  for  the  Indians.  The  United  States  was  exer¬ 
cising,  under  the  claim  that  the  property  was  tribal,  the 
powers  of  a  guardian  and  of  a  trustee  in  possession. 
This  court  held  to  be  unfounded  the  plaintiff’s  con¬ 
tention  that  by  virtue  of  an  act  of  Congress  and  cer¬ 
tain  agreements  made  thereunder,  the  ceded  lands 
ceased  to  be  tribal  property  and  the  rights  of  the  In¬ 
dians  in  the  lands  and  in  the  fund  became  fixed  as 
individual  property.  In  affirming  the  decree  of  the 
court  dismissing  the  bill  of  complaint,  the  Supreme 
Court  said: 
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“We  have  no  occasion  to  determine  whether  it 
erred  in  so  ruling.  The  claim  of  the  United  States 
is,  at  least,  a  substantial  one.  To  interfere  with 
its  management  and  disposition  of  the  lands  or  the 
funds  by  enjoining  its  officials  would  interfere  with 
the  performance  of  governmental  functions,  and 
vitally  affect  interests  of  the  United  States.  It  is, 
therefore,  an  indispensable  party  to  this  suit.  It 
was  not  joined  as  defendant.  Nor  could  it  have 
been,  as  Congress  has  not  consented  that  it  be  sued. 
The  bill,  so  far  as  it  complains  of  acts  done  pur¬ 
suant  to  the  later  legislation,  was  properly  dis¬ 
missed  for  this  reason,  among  others. 

“If  through  officials  of  the  United  States  these 
lands,  or  the  proceeds  thereof,  or  the  accruing  in¬ 
terest,  are  improperly  disposed  of  .  it  is  the  United 
States,  not  the  officials,  which  is  under  obligation 
to  account  to  the  Indians  therefor.  In  other  words, 
the  right  of  the  Indians  is  merely  to  have  the 
United  States  administer  properly  the  tkrist  as¬ 
sumed.”  (Boldface  ours.) 

So  it  is  here.  The  funds  deposited  by  the  j  City  of 
St.  Louis  are  held  in  the  treasury  of  the  Unitec}  States, 
and  it  is  the  United  States,  and  not  the  defendants,  who 
are  under  obligation  to  properly  administer  the  funds 
or  to  account  for  such  funds  if  they  are  improperly 
disposed  of. 

We  respectfully  submit,  therefore,  that  these  deci¬ 
sions  are  controlling  in  this  case,  and  they  conclusively 
establish  the  proposition  that  the  United  States  are 
indispensable  parties  to  this  litigation,  and  that  not 
having  been  made  parties  to  the  suit,  it  cannot  be 
maintained. 


i 
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( b )  The  City  of  St.  Louis  is  a  necessary  and  indis¬ 
pensable  party. 

Courts  of  equity  will  invariably  require  the  joinder 
as  parties  defendant  of  all  parties  having  adverse  in¬ 
terests  in  the  suit  who  will  necessarily  be  affected  by  a 
decision  upon  the  issues  involved.  This  is  the  estab¬ 
lished  rule  of  equity  courts.  United  States  v.  Bank  of 
New  York  and  Trust  Company,  296  U.  S.  463,  SO  L.  ed. 
331;  Swan  Land  &  Cattle  Co.  v.  Frank,  148  U.  S.  603, 
37  L.  ed.  577 ;  Oregon  v.  Hitchcock,  202  U.  S.  60,  50  L. 
ed.  935;  Barney  v.  Baltimore,  6  Wall.  280, 18  L.  ed.  825; 
Shields  v.  Barrow,  17  How.  130,  15  L.  ed.  158;  Mallow 
v.  Hinde,  12  Wheat.  193,  6  L.  ed.  599;  Coiron  v.  Millau- 
don,  19  How.  113,  15  L.  ed.  575;  California  v.  Southern 
Pacific  Co.,  157  U.  S.  229,  39  L.  ed.  683;  Minnesota  v. 
Northern  Securities  Co.,  184  U.  S.  199,  46  L.  ed.  499; 
Goldberg  v.  Daniels,  231  U.  S.  218,  58  L.  ed.  191;  Louisi¬ 
ana  v.  Garfield,  211  U.  S.  70,  53  L.  ed.  92;  Naganab  v. 
Hitchcock,  202  U.  S.  473,  50  L.  ed.  1113;  Commonwealth 
Trust  Co.  v.  Smith,  266  U.  S.  152,  69  L.  ed.  219. 

The  plaintiffs  allege  in  their  bill  of  complaint  that 
the  fund  of  $2,250,000  deposited  by  the  city  of  St.  Louis 
may  not  be  expended  except  “for  the  authorized  pur¬ 
pose  for  which  the  bonds  were  issued  to  raise  such 
fund,  as  provided  by  said  Missouri  Enabling  Act,  said 
ordinances,  said  election  and  said  decision  and  opinion 
of  the  Missouri  Supreme  Court  *  *  *”  (R.  36).  (Bold¬ 
face  ours.)  The  claim  is  then  made  that  there  is  no 
authority  to  be  found  in  these  enactments  for  the  use  of 
the  fund  for  the  purposes  for  which  the  defendants 
intend  to  use  it. 

The  plaintiffs,  therefore,  are  seeking  to  have  this 
court  determine  “the  authorized  purposes  for  which 
the  bonds  were  issued  to  raise  such  fund”  which  neces- 
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sarily  involves  the  validity  and  construction  of  those 
legislative  enactments  which  led  to  the  sale  of  the  bonds 
and  the  deposit  of  the  proceeds  in  the  United  States 
Treasury.  The  question  of  the  validity  of  these  en¬ 
actments  and  the  legality  of  the  payment  of  the  fund  to 
the  United  States  by  the  City  of  St.  Louis  lies  at  the 
very  foundation  of  the  plaintiffs’  right  to  relief  in 
respect  of  this  matter.  If  the  ordinances  validly  au¬ 
thorized  the  payment  by  the  City  into  the  Treasury  of 
the  United  States  for  the  purpose  for  which  it  is  in¬ 
tended  to  be  used  by  the  defendants,  then  the  plaintiffs 
clearly  are  not  entitled  to  the  relief  sought  with  respect 
to  the  use  of  this  fund.  If  such  intended  use  is  not 
authorized  by  the  enabling  act  and  the  ordinances  of 
the  City,  then  the  decree  of  this  court  might  take  a 
different  form.  It  is  obvious  that  the  City  lias  an  in¬ 
terest  in  this  issue  adverse  to  that  asserted  bv  the 

y 

plaintiffs,  and  that  the  City’s  rights  will  be  materially 
affected  by  any  decree  that  can  be  entered.  The  City 
is,  therefore,  a  necessary  and  indispensable  party  to 
this  action.  j 

In  United  States  v.  Bank  of  New  York  and  Trust 
Company,  Supra,  the  United  States,  as  assignee  of  the 
Russian  Soviet  Government  brought  three  suits  in 
equity  to  recover  from  depositaries  in  New  York  cer¬ 
tain  funds  representing  the  proceeds  of  securities  of 
three  Russian  Insurance  companies,  originally  de¬ 
posited  with  the  New  York  Superintendent  of  Insur¬ 
ance.  Various  persons  who  were  not  parties  to  these 
suits  had  filed  claims  against  said  funds.  Those  claims, 
when  the  government’s  suits  were  commenced,  were  in 
the  process  of  adjudication.  The  defendant  moved  to 
dismiss  the  bills  filed  by  the  United  States,  and  in  dis¬ 
cussing  the  nonjoinder  of  necessary  parties,  MrJ  Chief 
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Justice  Hughes,  who  wrote  the  decision  for  the 
Supreme  Court  said: 

“In  the  instant  cases,  not  only  had  the  state 
court  first  acquired  jurisdiction,  hut  there  are  nu¬ 
merous  persons  whose  claims  in  relation  to  these 
funds  are  in  course  of  adjudication.  Whether  or 
not  their  claims  are  valid  against  the  claim  of 
ownership  by  the  United  States,  they  are  entitled 
to  be  heard  and  they  are  indispensable  parties  to 
any  proceeding  for  the  disposition  of  the  property 
involved.  They  have  not  been  made  parties  to  the 
present  suits,  and  this  fact  in  itself  would  be  a 
sufficient  reason  for  the  District  Court  to  refuse  to 
proceed  in  their  absence.  Only  the  stakeholders 
are  defendants.”  (Boldface  ours.) 

As  we  have  heretofore  said,  even  the  holder  of  the 
fund  in  the  case  at  bar  has  not  been  joined  as  a  party 
defendant. 

In  Oregon  v.  Hitchcock,  Supra,  the  party  whose  in¬ 
terests  were  adverse  and  who  was  held  to  be  an  indis¬ 
pensable  party  was  the  Government  of  the  United 
States.  In  that  case  the  State  of  Oregon  filed  an  orig¬ 
inal  bill  in  equity  against  the  Secretary  of  the  Interior 
and  the  Commissioner  of  the  General  Land  Office  to 
restrain  them  from  selling  certain  Indian  Reservation 
land.  The  court  held  that  the  United  States  were  in¬ 
dispensable  parties  since,  if  a  decree  were  rendered 
against  the  nominal  defendants,  it  would  bind  and 
determine  the  rights  of  the  United  States. 

The  decision  in  Gregory  v.  Stetson,  133  U.  S.  579, 
33  L.  ed.  792,  holds  that  depositors  of  notes  with  a  cus¬ 
todian  are  indispensable  parties  in  an  action  brought 
against  the  custodian  by  a  claimant  of  the  notes. 

In  Johnson  v.  McAdoo,  45  App.  D.  C.  440,  plaintiffs 
filed  a  bill  in  equity  to  establish  a  lien  upon  a  fund  in 
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the  custody  of  defendant,  the  Secretary  of  the  Treas¬ 
ury.  Plaintiffs  claimed  that  certain  cotton  was  subject 
to  a  lien  in  their  favor  and  that  such  lien  attached  to  a 
fund  collected  by  the  Secretary  of  the  Treasury  as 
internal  revenue  taxes  on  said  cotton.  Defendants’ 
motion  to  dismiss  was  granted  bv  the  lower  court  and 
sustained  by  this  court.  The  decision  was  affirmed  by 
the  Supreme  Court  in  242  U.  S.  643.  j 

The  numerous  other  decisions  cited  above  are  in 
accord.  To  discuss  them  in  detail  is  unnecessary.  The 
decisions  cannot  be  distinguished  on  the  facts  and  are 
conclusive  upon  this  question.  It  is  respectfully  sub¬ 
mitted  that  this  court  cannot  proceed  with  a  determina¬ 
tion  of  the  issues  presented  by  the  pleadings  jin  the 
absence  of  the  Citv  of  St.  Louis. 


The  plaintiffs  have  wholly  failed  to  make  any  showing 
sufficient  to  justify  the  granting  of  an  injunction 
pendente  lite. 

(a)  There  is  no  showing  that  plaintiffs  have  no  plain , 
adequate  and  complete  remedy  at  law. 

The  plaintiffs  seek  by  this  action  to  (1)  restrain 
pendente  lite  the  defendants  herein  from  making  use 
of  the  $6,750,000  allocated  to  the  Secretary  of  the  In¬ 
terior  by  Executive  Order  No.  7253,  for  the  purpose  of 
acquiring  the  real  estate  designated  as  an  historic  site 
under  the  provisions  of  the  Historic  Sites  Act,  and 
from  using  the  $2,250,000,  contributed  by  the  City  of 
St.  Louis  under  the  authority  of  said  act  of  Congress ; 
(2)  to  enjoin  pendente  lite  the  defendants  from  making 
use  of  any  funds  of  the  United  States  for  the  purpose 
of  acquiring  any  real  estate  in  the  City  of  St.  Louis 
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for  the  purposes  of  the  Historic  Sites  Act,  and  from 
making  use  of  any  part  of  the  sum  of  $2,250,000  de¬ 
posited  in  the  Treasury  of  the  United  States  by  the 
City  of  St.  Louis  for  such  purposes,  and  (3)  to  enjoin 
pendente  lite  the  defendants  Ickes  and  Cammerer  from 
exercising  or  attempting  to  exercise  the  power  of  emi¬ 
nent  domain  to  acquire  title  to  any  real  property  in  the 
City  of  St.  Louis  for  the  purposes  of  the  said  Historic 
Sites  Act. 

The  plaintiffs  in  effect  say  that  the  mere  threatened 
institution  of  condemnation  proceedings,  and  the 
threatened  use  of  the  funds  of  the  United  States  and 
those  deposited  in  the  Treasury  of  the  United  States 
by  the  City  of  St.  Louis  for  the  purpose  of  acquiring 
the  real  estate  within  the  area  of  the  historic  site  will 
result  in  irreparable  injury  to  them  and  deprive  them 
of  an  adequate  remedy  at  law,  and,  therefore,  there  is 
created  such  extraordinary  and  special  circumstances 
as  to  justify  injunctive  relief. 

The  fundamental  purpose  of  preliminary  injunctive 
relief  is  to  prevent  the  infliction  upon  the  complainants 
of  irreparable  injury  pending  the  final  determination 
of  the  cause.  As  was  said  in  Lare  v.  Harper  &  Bros., 
86  Fed.  481  (C.  C.  A.  Third) : 

4  4  It  is  a  rule,  subject  to  few  exceptions,  that  a 
preliminary  injunction  should  not  be  awarded  on 
ex  parte  affidavits,  unless  in  a  clear  case.”  (Bold¬ 
face  ours.) 


To  warrant  the  issuance  ot  an  injunction  in  this  case, 
it  must  be  shown  that  the  acts  sought  to  be  prevented 
will  inevitably  result  in  irreparable  injury  to  the 
plaintiffs  for  which  they  have  no  plain,  adequate  and 
complete  remedy  at  law,  since  it  is  firmly  established 
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by  the  decisions  that  an  injunction  will  not  be  granted 
where  the  complainant  has  such  remedy  at;  law. 
Osborne  v.  Missouri  Pacific  Railway  Co.,  147  U.  S.  248, 
37  L.  ed.  155.  The  relief  will  not  be  granted  because 
of  mere  fear  or  apprehension  that  irreparable  injury 
may  be  done.  Behre  et  al.  v.  Anchor  Insurance  Co.  of 
New  York.  (C.  C.  A.  2d)  297  Fed.  986,  989.  ! 

A  searching  examination  of  the  record  in  this  case 
fails  to  reveal  any  showing  whatsoever  that  the  com¬ 
plainants  will  suffer  irreparable  injury  if  the  relief 
sought  is  denied,  or  that  they  do  not  have  a  plain,  ade¬ 
quate  and  complete  remedy  at  law.  The  burden  is 
upon  the  plaintiffs  to  show,  and  before  the  relief 
sought  can  be  granted  the  plaintiffs  must  show,  that 
they  have  some  defense  to  the  alleged  threatened  ap¬ 
propriation  of  their  lands  for  which  no  opportunity  of 
assertion  will  be  afforded  in  condemnation  proceed¬ 
ings  for  the  acquisition  of  the  historic  site.  Bunyan  v. 
Commissioners  of  Palisades  Interstate  Park.  153  N.  Y. 

4 

Supp.  622,  627. 

In  other  words,  if  when  condemnation  proceedings 
are  instituted  for  the  appropriation  of  their  real  estate 
or  any  interest  they  may  have  therein,  the  plaintiffs 
may  bring  into  question  the  validity  of  the  statutes 
under  which  the  defendants  are  acting,  and  will  have 
an  opportunity  to  claim  compensation  for  any  damage 
to  which  they  may  be  entitled  under  the  law,  then  the 
relief  sought  here  will  not  be  granted. 

It  is  apparent  from  the  record  that  the  plaintiffs’ 
right  to  relief  as  a  matter  of  law  is  seriously  contested. 
We  have,  therefore,  a  situation  in  which  courts  rarely, 
if  ever,  grant  preliminary  injunctive  relief. 

Let  us  examine  the  facts  upon  which  the  plaintiffs 
ask  this  court  to  grant  injunctive  relief.  The  injuries 
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which  the  plaintiffs  allege  will  be  irreparable  and  for 
which  no  adequate  remedy  at  law  is  available  to  them 
in  a  condemnation  suit  may  be  divided  into  two  classes : 
(1)  Loss  of  title  to  real  estate,  the  cost  of  removal  of 
personal  property  to  new  locations,  increased  rents  in 
new  locations,  and  (2)  Increased  taxes  by  reason  of 
the  exemption  from  local  taxation  of  property  acquired 
by  the  Federal  Government.  It  is  contended  in  plain¬ 
tiffs’  brief,  but  not  pleaded  in  their  bill  of  complaint, 
that  their  taxes  will  be  increased  by  reason  of  the  pay¬ 
ment  of  interest  and  sinking  fund  of  $2,250,000  of  the 
bonds  of  the  City  of  St.  Louis,  the  proceeds  of  which 
were  deposited  in  the  Treasury  of  the  United  States. 

As  has  been  repeatedly  held  by  this  court,  the  Con¬ 
stitution  of  the  United  States  imposes  no  limitation 
upon  the  appropriation  by  them  of  private  property 
for  a  public  use,  except  that  just  compensation  shall 
be  paid.  Lee  et  al.  v.  United  States,  59  Fed.  (2d)  879, 
880;  Miller  et  al.,  Trustees,  v.  United  States,  61  App. 
D.  C.  56,  57  Fed.  (2d)  424;  Crozier  v.  Krupp,  224  U.  S. 
290,  306,  56  L.  ed.  771,  777. 

The  plaintiffs  in  their  bill  of  complaint,  verified  by 
one  of  their  attorneys  (see  Behre  v.  Anchor  Insurance 
Company  of  New  York,  Supra)  alleged  that  the  de¬ 
fendants 

“*  *  *  are  threatening  to  proceed  toward  the 
condemnation  of  the  real  estate  and  interests 
therein  under  Section  305  of  the  Act  of  July  21, 
1932,  c.  520,  47  Slat.  722,  by  paying  into  the  District 
Court  of  the  United  States  for  the  Eastern  District 
of  Missouri  a  deposit  for  the  use  of  the  plaintiffs, 
together  with  the  declaration  of  taking  provided  by 
said  section,  and  by  posting  upon  such  real  estate 
a  notice  thereof  as  provided  by  said  section  and 
taking  possession  of  such  real  estate  and  ousting 
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the  plaintiffs,  so  that  the  plaintiffs  will  be  deprived 
of  their  interest  in  fee  and  other  interests  in  real 
estate  aforesaid,  without  having  been  given  the 
opportunity  to  obtain  a  hearing  in  any  court  to 
contest  the  power  of  the  defendants  to  take  said 
land  for  the  United  States,  and  will  thus  be  de¬ 
prived  of  possession  of  such  property  with  conse¬ 
quent  irreparable  injury  and  damage  to  plain¬ 
tiff  s.”  (R.  27).  j 

Even  if  such  were  the  case  the  plaintiffs  would  not 
be  denied  due  process  if  the  taking  were  for  a  public 
purpose.  But  we  submit  that  the  facts  show  the  exact 
contrary  of  this  allegation.  The  plaintiffs  offered  no 
proof  in  support  of  this  averment,  although  the  de¬ 
fendants  (R.  84)  specifically  deny,  4 ‘ that  they,  or  any 
of  them,  have  any  intention  whatsoever,  or  that  they 
are  threatening  to  proceed  toward  the  condemnation 
of  any  real  property,  or  any  interest  therein,  for  the 
purposes  stated  in  Executive  Order  No.  7253,  under  the 
provisions  of  Section  305  of  the  Act  of  July  21,  1932, 
Chapter  520,  47  Stat.  722,  and  defendants  deny  that 
the  plaintiffs,  or  any  of  them,  will  be  deprived  by  the 
defendants,  or  any  of  them,  of  their  interest  in  fee, 
or  any  other  interest  in  real  estate  in  the  area  intended 
to  be  acquired,  without  having  been  given  an  oppor¬ 
tunity  to  obtain  a  hearing  in  a  court  of  competent  juris¬ 
diction  to  contest  the  power  of  the  defendants  to  take 
said  land  for  the  United  States,  and  defendants  deny 
that  the  plaintiffs,  or  any  of  them,  will  be  deprived  of 
the  possession  of  any  such  property  until  first  they 
have  had  ample  opportunity  to  be  heard  by  a  court  of 
competent  jurisdiction.  ’  ’ 

The  weakness  of  the  plaintiffs’  position  is  disclosed 
in  their  brief  at  page  42,  where  they  assert  that  this 
denial  by  the  defendants  is  a  conclusion,  thereby  im- 
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plying  that  the  averment  in  the  bill  of  complaint,  by 
one  who  obviously  could  have  no  personal  knowledge 
of  the  matter,  is  not  a  conclusion.  As  we  have  pointed 
out,  the  plaintiffs  offered  no  evidence  in  support  of 
the  allegation,  and  the  lower  court  found  as  a  fact: 

“(9)  That  neither  the  defendants  nor  any  of 
them  are  threatening  or  intend  to  seize  the  said 
lands  of  the  plaintiffs  or  interfere  in  any  way  with 
the  use,  occupancy,  enjoyment,  title  or  possession 
of  the  said  lands  by  the  plaintiffs  by  the  use  of 
declarations  of  taking  or  otherwise  unless  and 
until  a  court  of  competent  jurisdiction  has  entered 
a  judgment  holding  said  lands  to  be  lawfully  taken 
and  condemned  for  the  United  States,  the  time  for 
appeal  therefrom  has  expired  or  the  remedy  by 
appeal  has  been  exhausted,  and  the  amount  of  such 
judgment  has  been  paid  into  said  court  or  to  the 
parties  entitled  thereto’ ’  (R.  144). 

In  order  to  sustain  the  plaintiffs  ’  position,  it  is  neces¬ 
sary  for  this  court  to  cast  aside  not  only  the  finding 
of  fact  in  this  respect,  but  the  denial  of  the  defendants, 
and  without  any  proof  whatsoever,  hold  that  the  de¬ 
fendants  in  some  fanciful  manner  not  disclosed  in  the 
record,  may  contrive  to  evade  the  provisions  of  Secs. 
257  and  258  of  Title  40,  U.  S.  C.  A.,  and  that  the  Court 
where  condemnation  proceedings  may  be  instituted  in 
Missouri,  wdll  deprive  the  plaintiffs  of  their  property 
without  an  opportunity  for  hearing,  and  the  right  to 
raise  every  question  which  may  properly  be  raised. 

We  submit  that  the  decisions  do  not  sustain  the 
plaintiffs’  contentions  in  this  regard.  Cavanaugh  v. 
Looney,  248  U.  S.  453,  63  L.  ed.  354,  is  directly  in  point. 
This  was  a  suit  instituted  against  the  Attorney  General 
of  Texas  and  the  Board  of  Regents  of  the  University  of 
Texas  to  restrain  their  threatened  action  to  institute 
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condemnation  proceedings  to  condemn  a  tract  of  land 
for  the  extension  of  the  campus  or  other  University 
purposes,  under  an  act  of  the  Legislature  which  under¬ 
took  to  authorize  the  Regents  to  purchase  or  condemn 
such  lands  as  they  might  deem  expedient  for  these  pur¬ 
poses.  It  was  claimed  in  the  bill  of  complaint  that  the 
Act  of  the  Legislature  was  violative  of  the  Constitution 
of  Texas  for  reasons,  among  others,  that  it  delegated  to 
the  Board  of  Regents  power  to  determine  what  prop¬ 
erty  was  reasonably  necessary  for  the  purposes  men¬ 
tioned  in  the  Act,  and  forbade  inquiry  concerning  this 
by  the  Court,  and  that  the  property  was  so  situated 
that  to  take  a  part  would  necessarily  cause  serious 
damage  to  the  remainder.  A  special  court  assembled 
as  provided  by  Section  266,  Judicial  Code  (36  Stat. 
1162),  denied  application  for  preliminary  injunction. 

In  affirming  this  decree,  Mr.  Justice  McBevnolds, 
speaking  for  a  unanimous  Court  stated : 

“But  no  such  injunction  ‘ought  to  be  granted 

unless  in  a  case  reasonablv  free  from  doubt’  and 

•* 

when  necessary  to  prevent  great  and  irreparable 
injury.  Ex  parte  Young,  209  U.  S.  166,  53  L.  ed. 
731,  13  L.  R.  A.  (N.  S.)  932,  28  Sup.  Ct.  Rep.  441, 
14  Ann.  Cas.  764.  The  jurisdiction  should  be  exer¬ 
cised  onlv  where  intervention  is  essential  in  order 

w 

effectually  to  protect  property  rights  against  in¬ 
juries  otherwise  irremediable.  j 

“When  considered  in  connection  with  estab¬ 
lished  rules  of  law  relating  to  the  power  of  eminent 
domain,  complainants’  allegation  of  threatened 
‘irreparable  loss  and  damage’  appear  fanciful. 
The  detailed  circumstances  negative  such  view  and 
rather  tend  to  support  the  contrary  one.  Nothing 
indicates  that  any  objections  to  the  validity  of  the 
statute  could  not  be  presented  in  an  orderly  way 
before  the  state  court  where  defendants  intended 
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to  institute  condemnation  proceedings;  and  if  by 

any  chance  the  state  courts  should  finally  deny  a 
Federal  right,  the  appropriate  and  adequate 
remedv  bv  review  here  is  obvious.  Exercising  a 
wise  discretion  we  think  the  court  below  properly 
denied  an  in  junction.’  ’  (Boldface  ours.) 

Such  is  the  case  here.  There  is  no  showing  whatever 
that  the  questions  raised  here  may  not  be  raised  in  a 
condemnation  action  when  it  is  instituted. 

In  the  case  of  North  Port  Power  &  Light  Co.  v. 
Hartley,  283  U.  S.  568,  75  L.  ed.  1275,  a  bill  in  equity 
was  filed  to  enjoin  the  Governor  and  the  Attorney 
General  of  the  State  of  Washington  from  bringing  or 
causing  to  be  brought  a  suit  for  enforcing  against  the 
appellant  therein  a  statute  of  the  State  of  Washington 
passed  in  pursuance  of  its  constitution.  It  was  claimed 
that  the  statute  was  repugnant  to  the  commerce  and 
contract  clauses  of  the  Constitution  of  the  United 
States  and  also  to  the  14th  Amendment.  The  bill  was 
dismissed  by  a  District  Court  of  three  Judges.  It  was 
alleged  that  the  defendants  had  threatened  to  and 
would  attempt  to  forfeit  to  the  State  the  plaintiffs’ 
rights  by  prosecuting  a  suit  at  law  in  the  courts  of  the 
State  as  a  result  of  which  the  plaintiffs  would  suffer 
irreparable  loss. 

In  the  case  at  bar  it  is  alleged  that  the  defendants 
have  threatened  and  will  attempt  to  appropriate  the 
real  estate  designated  as  an  historic  site  by  the  exercise 
of  eminent  domain  with  the  result  that  plaintiffs  will 
suffer  rreparable  injury. 

Mr.  Justice  Holmes  in  affirming  the  decree  of  the 
District  Court  stated : 

4 ‘The  only  injury  alleged  is  the  result  of  the 
suit  in  the  State  courts.  So  far  as  appears  that 
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result  will  ensue  only  upon  a  decision  against  the 
appellant.  It  is  an  odd  ground  for  an  injunction 
against  a  suit  that  the  suit  may  turn  out  against 
the  party  sued.  If  the  action  is  based  upon  an 
unconstitutional  law  and  if  the  trial  court  upholds 
it,  still  the  appellant  can  protect  its  rights  as 
fully  in  the  State  courts  as  elsewhere.”  (Bold¬ 
face  ours.) 

See  Boise  Artesian  Hot  &  Cold  Water  Co.  v.  Boise 
City,  213  U.  S.  276,  285,  53  L.  ed.  796,  799;  Cable  v. 
U.  S.  Life  Insurance  Co.,  191  U.  S.  288,  306,  48  L;  ed. 
188,  193.  | 

So  far  as  appears  from  the  record  in  this  case  the 
injury  alleged  can  result  only  in  the  event  a  decision 
goes  against  these  complainants  in  a  condemnation 
suit. 

i 

In  Georgia  v.  Chattanooga,  264  U.  S.  472,  68  L.  ed. 
796,  an  injunction  was  denied  by  the  Supreme  Court 
of  the  United  States  where  Georgia  had  obtained  leave 
to  file  its  Bill  of  Complaint  in  a  suit  against  the  City 
of  Chattanooga  to  enjoin  it  from  appropriating  for 
street  purposes  certain  lands  constituting  a  part  of  a 
railroad  yard  owned  by  the  State  of  Georgia  in  the 
City  of  Chattanooga,  Tennessee.  In  denying  the  relief 
sought,  Mr.  J ustice  Butler  stated  for  the  court : 

“No  complaint  is  made  that  the  laws  of  Ten¬ 
nessee  do  not  afford  the  state  of  Georgia  and  other 
owners  reasonable  notice  and  opportunity  to  be 
heard  before  the  final  determination  of  judicial 
questions  that  may  be  involved  in  the  condemna¬ 
tion  proceedings,  e.  g.,  whether  the  state  has  dele¬ 
gated  to  the  city  the  power  to  condemn;  whether 
the  taking  is  for  a  public  purpose  (Rindge  Co.  v. 
Los  Angeles,  262  U.  S.  700,  705,  67  L.  ed.  1186, 
1191,  43  Sup.  Ct.  Rep.  689;  Hairston  v.  Danville 
&  W.  R.  Co.,  208  U.  S.  598,  606,  52  L.  ed.  637, 
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640,  28  Sup.  Ct.  Rep.  331,  13  Ann.  Cas.  1008) ; 
and  the  amount  of  the  compensation  (Seaboard 
Air  Line  R.  Co.  v.  United  States,  261  U.  S.  299, 
304,  67  L.  ed.  664,  669,  43  Sup.  Ct.  Rep.  354). 
Georgia  has  been  given  notice  and  has  the  right 
voluntarily  to  appear.  See  Clark  v.  Barnard.  108 
U.  S.  436,  447,  27  L.  ed.  780,  784,  2  Sup.  Ct.  Rep. 
878.  All  its  objections  and  defenses  may  be  inter¬ 
posed  in  the  Tennessee  court.  It  appears  on  the 
face  of  the  bill  of  complaint  that,  if  it  so  elects, 
Georgia  has  a  plain,  adequate,  and  complete  rem¬ 
edy  in  the  condemnation  proceedings  instituted 
by  the  city.  *  *  *  If  the  decision  of  that  court 

shall  deny  to  Georgia  any  rights  secured  to  it  by 
the  Constitution  and  laws  of  the  United  States, 
the  case  may  be  brought  here  for  re-examination 
and  review.  That  suits  in  equity  will  not  be  sus¬ 
tained  in  any  case  where  a  plain,  adequate,  and 
complete  remedy  may  be  had  at  law  is  declared 
by  statute  (Judicial  Code,  Sec.  267),  and  estab¬ 
lished  by  decisions  of  this  court  so  numerous  that 
citation  is  not  necessary.”  (Boldface  ours.) 

The  plaintiffs  in  their  brief  at  page  41,  et  seq.,  at¬ 
tempt  to  argue  that  because  of  the  provisions  of  Sec. 
258  of  Title  40,  U.  S.  C.  A.,  that  the  Missouri  practice 
'would  control  in  a  condemnation  suit;  that  because 
the  defendants  did  not  specifically  plead  the  Constitu¬ 
tion  and  statutes  of  the  State  of  Missouri  to  show 
affirmatively  that  the  plaintiffs  would  have  an  oppor¬ 
tunity  to  contest  the  power  to  condemn,  that,  therefore, 
this  court  must  assume  that  the  plaintiffs  would  have 
no  defense  at  law  in  such  proceedings. 

We  submit,  first,  that  the  burden  is  on  the  plaintiffs 
to  demonstrate  to  this  court  that  they  would  be  de¬ 
prived  of  such  defense,  and  second,  that  the  local  laws 
as  to  procedure,  mode  of  trial  and  assessment  of  dam- 
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ages  are  binding  upon  the  Federal  Courts  only  if  such 
laws  do  not,  in  effect,  deprive  the  landowner  of  due 
process  of  law,  and  operate  to  deprive  him  of  his 
property  without  just  compensation.  Chappell  v. 
United  States,  160  U.  S.  499,  40  L.  ed.  510,  and  cases 
cited.  I 

We  presume  that  it  wfill  not  be  seriously  contended, 
even  by  these  plaintiffs,  that  the  loss  of  title  to  real 
property  will  or  can  be  accomplished  without  the  pay¬ 
ment  of  just  compensation,  and  without  the  privilege 
of  contesting  the  right  of  the  United  States  to  condemn. 

This  court  must  conclude,  therefore,  that  plaintiffs 
have  not  shown  that  they  have  no  complete  and  ade¬ 
quate  remedy  at  law. 

i 

; 

(b)  There  is  no  showing  of  any  threatened  injury  to 
a  legal  right  of  the  plaintiffs . 

The  plaintiffs  to  sustain  their  position  with  respect 
to  the  cost  of  removing  personal  property,  and  the  pay¬ 
ment  of  higher  rents  rely  very  largely  upon  part  of  a 
sentence  from  the  opinion  of  the  Supreme  Court  in 
Frothingham  v.  Mellon,  262  U.  S.  447,  67  L.  ed.  1078, 
where  it  was  said  that  an  unconstitutional  expenditure 
of  federal  funds  may  be  questioned  by  a  person  who 
is  “able  to  show  not  only  that  the  statute  is  iiivalid, 
but  that  he  has  sustained  or  is  immediately  in  danger 
of  sustaining  some  direct  injury  as  a  result  of  its  en¬ 
forcement,  and  not  merely  that  he  suffers  in  some  in¬ 
definite  way  in  common  with  people  generally”  (Br. 
p.  27).  But  the  plaintiffs  herein  fail  to  distinguish 
between  “some  direct  injury’ ’  and  a  “damage”  which 
is  merely  consequential  in  character  and  resulting  from 
the  taking  of  the  property  after  the  right  to  take  it  has 


i 
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been  established.  They  base  their  position  upon  a 
wholly  untenable  interpretation  of  that  part  of  the 
court’s  opinion. 

What  the  court  held  in  that  case  was  that  in  order 
to  challenge  an  appropriation  statute,  the  plaintiff  must 
show  some  direct  injury  to  a  legal  right  threatened  by 
an  act  of  the  defendant,  considered  not  as  an  agent  of 
the  government,  but  as  a  private  individual.  The  in¬ 
convenience  to  the  owner,  the  expense  of  removing 
personal  property,  and  the  possibility  of  the  payment 
of  higher  rents  might  incidentally  result  from  the  ap¬ 
propriation  of  the  real  estate  of  the  plaintiffs,  but  since 
this  may  not  be  accomplished  until  the  right  so  to  do 
has  been  determined,  they  are  not  direct  legal  injuries 
which  can  be  set  up  as  a  basis  for  maintaining  a  suit 
of  this  nature.  St.  Louis  v.  Iron  Mountain  and  South¬ 
ern  Railway  Co.,  266  Mo.  694;  Railroad  v.  Knapp-Stout 
&  Co.,  160  Mo.  396. 

Such  was  the  holding  of  this  court  in  the  case  of 
Franklin  Township  v.  Tugwell,  85  Fed.  (2d)  208,  where 
it  was  said : 

“The  mere  claim  that  the  rental  value  of  the 
property  now  being  leased  by  plaintiff  Alsop  will 
be  depressed  because  of  low  rentals  offered  by  the 
Resettlement  project  constitutes,  in  our  opinion, 
no  legal  injury  to  her.  No  legal  right  of  hers  is 
invaded.  It  is  merely  damnum  absque  injuria.” 
Citing  Railroad  Company  v.  Ellerman,  105  U.  S. 
166;  United  States  ex  rel  New  York  Warehouse, 
Wharf  and  Terminal  Association,  Inc.,  et  al.  v. 
Dem,  63  App.  D.  C.  28,  68  Fed.  (2d)  773. 

But  it  is  urged  here  that  a  distinction  is  to  be  drawn 
between  the  reception  of  lower  rents  by  one  claiming  to 
be  injured,  and  the  requirement  that  he  will  be  com- 
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pelled  to  pay  higher  rents.  We  submit  that  there  is 
no  difference  in  principle. 

It  is  admitted  by  the  plaintiffs  (Br.  49)  that  a  de¬ 
fendant  in  a  condemnation  suit  may  question  the  right 
to  condemn,  yet  it  is  asserted  that  he  may  not  question 
the  source  of  the  money  to  be  used  in  compensating 
him  for  property  taken.  We  submit  that  this  con¬ 
clusion  is  not  sustained  by  the  decisions.  A  defendant 
in  a  condemnation  suit  may  always  question  whether 
the  statute  for  the  condemnation  of  land  provides  a 
definite  remedy  for  obtaining  compensation,  and  this 
necessarily  includes  the  question  as  to  whether  an  ap¬ 
propriation  has  been  made  and  is  available  fqr  the 
payment  of  such  compensation. 

No  rule  of  law  is  better  established  than  is  this,  and 
this  court  has  had  occasion  to  consider  many  cases 
where  that  very  question  was  directly  raised  in  con¬ 
demnation  suits.  Lee  v.  United  States,  Supra;  Miller 
et  al.,  Trustees  v.  United  States,  Supra;  see  also  Shoe¬ 
maker  v.  United  States.  147  U.  S.  282,  37  L.  ed.  170; 
Seaboard  Airline  Railway  Co.  v.  United  States,  261 
U.  S.  299,  67  L.  ed.  664.  j 

A  more  recent  case  in  which  this  very  question  was 
involved  is  the  case  of  Potomac  Electric  Power  Co.  v. 
United  States,  decided  by  this  Court,  May  25,  1936,  85 
Fed.  (2d)  243.  The  defendants  in  that  condemnation 
proceeding  raised  the  exact  questions  which  the  plain¬ 
tiffs  in  this  case  urge  may  not  be  raised  in  such  a  pro¬ 
ceeding.  The  decision  in  that  case  completely  disposes 
of  the  plaintiffs’  arguments  on  this  point. 

We  conclude  that  if  the  alleged  damages  of !  which 
the  plaintiffs  complain  are  either  (1)  damnum  absque 
injuria,  or  (2)  if  the  plaintiffs  have  a  plain,  adequate 
and  complete  remedy  at  law,  then  the  decree  of  the 
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lower  court  must  be  affirmed.  Certainly  the  claimed 
injuries  fall  within  one  of  these  categories. 

m. 

Plaintiffs  have  shown  no  injury  resulting  from  in¬ 
creased  taxation  which  entitles  them  to  injunctive 
relief. 

The  plaintiffs  urge  that  this  suit  may  be  maintained 
by  them  because  of  direct  and  irreparable  injuries  as 
taxpayers  of  the  City  of  St.  Louis.  But  as  taxpayers 
of  the  City  of  St.  Louis,  the  plaintiffs  have  shown  no 
justiciable  interest  sufficient  to  permit  them  to  main¬ 
tain  this  action.  In  this  connection  the  language  of 
the  Supreme  Court  of  the  United  States  in  Wilson  v. 
Shaw,  204  L".  Sj  24,  51  L.  ed.  351,  is  applicable  in  this 
case.  It  was  there  sought  by  a  property  owner,  sub¬ 
ject  to  taxation  by  the  United  States,  to  restrain  the 
Secretary  of  the  Treasury  from  paying  out  money  in 
the  purchase  of  property  for  the  construction  of  the 
Panama  Canal.  The  Court  said  at  p.  31  (356) : 

4 ‘Clearly  there  is  no  merit  in  plaintiff’s  conten¬ 
tions.  That  generally  speaking,  a  citizen  may  be 
protected  against  wrongful  acts  of  the  govern¬ 
ment  affecting  him  or  his  property  may  be  con¬ 
ceded.  That  his  remedy  is  by  injunction  does  not 
follow.  A  suit  for  an  injunction  is  an  equitable 
proceeding,  and  the  interests  of  the  defendant  are 
to  be  considered  as  well  as  those  of  the  plaintiff. 
Ordinarily  it  will  not  be  granted  when  there  is 
adequate  protection  at  law.  In  the  case  at  bar  it  is 
clear  not  only  the  plaintiff  is  not  entitled  to  an 
injunction,  but  also  that  he  presents  no  ground 
for  any  relief.”  (Boldface  ours.) 
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The  decisions  have  firmly  established  that  a  suit  by 
a  taxpayer  to  restrain  the  use  of  money  appropriated 
for  a  public  purpose  is  not  maintainable  in  the  absence 
of  direct  injury  other  than  that  suffered  in  common 
with  people  generally.  This  for  the  reason  that :  | 

“His  interest  in  the  moneys  of  the  Treasury — 
partly  realized  from  taxation  and  partly  from 
other  sources — is  shared  with  millions  of  others; 
is  comparatively  minute  and  indeterminably;  and 
the  effect  upon  future  taxation  of  any  payment  out 
of  the  funds  so  remote,  fluctuating,  and  uncertain 
that  no  basis  is  afforded  for  an  appeal  to  the  pre¬ 
ventive  powders  of  a  court  of  equity.”  Frothing- 
ham  v.  Mellon,  Supra,  487  (1085). 

i 

The  Court  further  said  in  that  case : 

“We  have  no  power  per  se  to  review  and  annul 
acts  of  Congress  on  the  ground  that  they  are  un¬ 
constitutional.  That  question  may  be  considered 
only  when  the  justification  for  some  direct  injury 
suffered  or  threatened,  presenting  a  justiciable 
issue,  is  made  to  rest  upon  such  an  act. 

*  ♦  *  *  #  #  *  |  • 

“The  party  who  invokes  the  power  must  be  able 
to  show  not  only  that  the  statute  is  invalid,  but 
that  he  has  sustained  or  is  immediately  in  danger 
of  sustaining  some  direct  injury  as  the  result  of 
its  enforcement,  and  not  merely  that  he  suffers  in 
some  indefinite  way  in  common  with  people  gen¬ 
erally.  If  a  case  for  preventive  relief  be  pre¬ 
sented,  the  court  enjoins,  in  effect,  not  the  execu¬ 
tion  of  the  statute,  but  the  acts  of  the  official,  the 
statute  notwithstanding.  Here  the  parties  plain¬ 
tiff  have  no  such  case.  Looking  through  foimis  of 
words  to  the  substance  of  their  complaint*  it  is 
merely  that  officials  of  the  executive  department 
of  the  government  are  executing  and  will  execute 
an  act  of  Congress  asserted  to  be  unconstitutional ; 
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and  this  we  are  asked  to  prevent.  To  do  so  would 
be  not  to  decide  a  judicial  controversy,  but  to  as¬ 
sume  a  position  of  authority  over  the  governmen¬ 
tal  acts  of  another  and  co-equal  department — an 
authority  which  plainly  we  do  not  possess.’ ’ 
(Boldface  ours.) 

The  Court  of  Appeals  for  the  District  of  Columbia 
has  so  frequently  and  so  recently  sustained  this  view 
that  no  further  argument  is  needed  in  support  of  it. 
Wheless  v.  Mellon,  10  Fed.  (2d)  893;  Township  of 
Franklin  et  al.  v.  Tugwell  et  a!.,  Supra. 

The  plaintiffs  in  the  case  at  bar  recognize  the  force 
of  these  decisions  but  seek  by  the  allegation  hereafter 
quoted  to  bring  the  case  within  the  principles  an¬ 
nounced  by  this  court  in  the  Township  of  Franklin 
case,  Supra,  which  involved 

“The  total  lack  of  constitutional  power  on  the 
part  of  Congress  to  put  into  operation  through 
legislation  a  project  such  as  is  here  contem¬ 
plated”;  namely,  a  resettlement  project. 

But  there  is  no  similarity  between  the  issues  pre¬ 
sented  here  and  those  presented  in  that  case. 

This  Court  in  that  case  made  perfectly  clear  that : 

“We  are  not  here  confronted  with  an  appro¬ 
priation  for  internal  improvements  of  a  national 
character  cr  importance  or  for  the  erection  of 
public  buildings,  or  the  grant  of  loans  to  a  state 
or  municipality  to  carry  out  public  works  proj¬ 
ects.”  (Boldface  ours.) 

The  plaintiffs  here  are  seeking  to  restrain  the 
United  States  from  carrying  into  execution  their  de¬ 
clared  purpose  of  acquiring  an  historic  site,  and  the 
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restoration,  preservation  and  maintenance  of  such  site, 
and  the  establishment  and  maintenance  of  museums  in 
connection  therewith,  an  improvement  of  a  national 
character,  as  we  will  hereafter  show,  because  of  the 
fear  that  some  injury,  not  well  defined,  may  possibly 
befall  them  as  taxpayers  of  the  City  of  St.  Louis,  j  This 
fear  is  expressed  by  plaintiffs  in  paragraph  18,  sub- 
paragraph  D  of  the  bill  of  complaint  (R.  29,  30)  in  the 
following  language : 

! 

“Plaintiffs  aver  further  that  each  of  them  is 
also  the  owner  of  property  that  is  not  embraced  in 
any  interest  in  real  estate  which  the  defendants 
intend  to  take  by  the  exercise  of  the  power  of 
eminent  domain  aforesaid,  and  which  is  and  will 
in  the  future  be  subject  to  general  taxation  for 
State  and  City  purposes  by  virtue  of  Section  3, 
Article  X,  Missouri  Constitution,  which  requires 
that  all  property  be  taxed  at  the  same  rate  and  in 
proportion  to  its  value.  That  the  assessed  valua¬ 
tion  placed  upon  all  the  real  property  in  the  terri¬ 
tory  intended  and  threatened  to  be  taken  by  pur¬ 
chase  or  by  the  exercise  of  eminent  domain  by  the 
defendants  is  approximately  $5,750,000,  and  that 
if  said  real  estate  be  acquired  by  the  United  States, 
it  will  no  longer  be  subject  to  taxation  by  the  City 
of  St.  Louis  or  the  State  of  Missouri.  That  as  a 
result  of  acquisition  of  title  of  such  real  property 
by  the  United  States  and  the  loss  of  taxes  thereon, 
it  will  be  necessary  to  raise  the  tax  rate  upon  all 
remaining  property  subject  to  taxation  in  the  City 
of  St.  Louis  for  municipal  purposes  one  cent  on 
each  $100  valuation  and  that  the  property  of  plain¬ 
tiffs  aforesaid  subject  to  general  taxation  will  be 
taxed  at  such  rate,  and  plaintiffs  will  thereafter 
be  compelled  to  pay  such  additional  tax  and  that 
each  plaintiff  will  suffer  irreparable  damage  and 
injury  thereby.’ ’  (Boldface  ours.) 
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It  is  pertinent  to  observe  that  the  plaintiffs  have 
found  it  necessary  to  go  outside  the  allegations  in  their 
bill  of  complaint,  and  to  interpret  the  evidence  so  as  to 
give  it  a  meaning  not  justified  by  the  language  used,  in 
an  effort  to  sustain  the  right  to  maintain  this  action. 

Plaintiffs  in  their  brief,  at  page  26,  claim  as  one  of 
the  bases  for  such  right  “increased  taxes  due  to  pay¬ 
ment  of  interest  and  sinking  fund  of  $2,250,000  of  city 
bonds.”  In  support  of  this  assertion  the  argument  is 
made  at  pages  37  and  38  of  the  brief  that  “as  shown 
by  the  Nolte  affidavit  the  tax  rate  upon  realty  to  pay 
the  interest  upon  the  $2,250,000  city  bonds,  has  already 
been  increased  (R.  128),  which  increase  of  taxation  to 
pay  indebtedness,  is  allowed  by  the  Missouri  Constitu¬ 
tion  (R.  127).  If  the  intent  of  appellees  is  carried  out, 
increased  taxation  to  pay  interest  and  sinking  fund 
upon  such,  bonds  will  be  required  for  many  years.” 
(Boldface  ours.) 

In  view  of  this  argument,  the  paragraph  of  the  bill 
of  complaint  quoted  above  is  particularly  illuminating. 
No  claim  is  made  there,  and  none  is  made  elsewhere  in 
the  bill  of  complaint,  that  the  plaintiffs  will  suffer  ir¬ 
reparable  injury  because  of  increased  taxation  to  pay 
interest  and  sinking  fund  on  the  bonds  issued  by  the 
City  of  St.  Louis. 

On  the  contrary,  the  plaintiffs  themselves  have 
pleaded  that  the  validity  of  the  bond  issue  was  at¬ 
tacked  in  the  courts  of  Missouri  and  have  attached  as 
a  part  of  the  bill  of  complaint  the  decision  of  the 
highest  court  of  that  state  sustaining  its  validity.  The 
effect  of  this  argument  is  to  endeavor  to  bring  into 
question  the  validity  of  the  bond  issue  which  question 
the  plaintiffs  themselves  show  to  have  already  been 
determined.  This,  we  submit,  may  not  be  done,  in  the 
absence  of  the  city  as  a  party  hereto. 
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Furthermore,  the  language  of  the  Nolte  affidavit  is, 
by  no  stretch  of  the  imagination,  subject  to  the  inter¬ 
pretation  placed  upon  it  by  the  plaintiffs’  argument. 

Nolte’s  affidavit  (R.  127)  shows  that  the  tax  rate 
upon  real  estate  and  property,  other  than  merchants’ 
and  manufacturers’  personal  property,  for  the  year 
1936  is  $2.77  per  $100  valuation.  There  is  not  the 
slightest  intimation  that  this  tax  rate  is  any  higher 
than  for  previous  years.  The  affidavit  does  not  state, 
as  claimed  in  plaintiffs’  brief,  that  the  tax  rate  has 
been  increased  to  pay  interest  upon  the  $2,250,000  city 
bonds.  What  the  affidavit  savs  is  “That  the  tax  rate 
for  bonded  debt  service  was  increased  this  fiscal  year 
from  39c  per  $100  valuation  to  40c  per  $100  valuation 
on  all  taxable  property  in  said  City,  one  of  the  reasons 
being  the  issuance  of  $2,250,000  Jefferson  National  Ex¬ 
pansion  Memorial  bonds.”  (Boldface  ours.) 

In  view  of  the  fact  that  there  is  no  showing  by  the 
plaintiffs,  although  the  burden  is  upon  them,  that  the 
tax  rate  of  $2.77  per  $100  valuation  is  greater!  than 
the  tax  rate  for  previous  years,  we  submit  that  this 
court  must  conclude  that  the  plaintiffs  are  not  in  the 
slightest  degree  injured  by  any  increase  in  the  tax 
rate.  And  even  if  we  assume  that  the  rate  is  one  cent 
higher,  as  claimed  by  plaintiffs,  their  own  evidence 
shows  that  the  issuance  of  the  bonds  is  only  “one  of 
the  reasons”  for  such  increase,  a  showing  too  indefinite 
and  speculative  to  warrant  even  the  consideration  of 
this  court. 

Let  us  pursue  the  examination  of  the  paragraph  of 
the  bill  of  complaint  quoted  above.  The  claim  is  “that 
as  a  result  of  acquisition  of  title  of  such  real  property 
by  the  United  States  and  the  loss  of  taxes  thereon,  it 
will  be  necessary  to  raise  the  tax  rate  upon  all  remain¬ 
ing  property  subject  to  taxation  in  the  City  of  St. 
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Louis  for  municipal  purposes  one  cent  on  each  $100 
valuation,  and  that  the  property  of  plaintiffs  aforesaid 
subject  to  general  taxation  will  be  taxed  at  such  rate, 
and  plaintiffs  will  thereafter  be  compelled  to  pay  such 
additional  tax,  and  that  each  plaintiff  will  suffer  irre¬ 
parable  damage  and  injury  thereby.’ ’ 

Again  the  plaintiffs  rely  upon  the  affidavit  of  Nolte 
to  support  this  claim.  It  is  respectfully  submitted 
that  this  affidavit  nowhere  shows  that  it  will  be  neces¬ 
sary  to  increase  taxes  as  a  result  of  the  acquisition 
of  title  to  the  historic  site  by  the  United  States.  The 
defendants,  however,  have  shown  by  the  affidavit  of 
Mayor  Diekmann,  that  the  cost  to  the  City  for  per¬ 
forming  the  elementary  services  of  lighting,  policing, 
fire  protection,  sewer  maintenance,  etc.,  is  greater  than 
the  amount  of  revenue  derived  from  the  taxation  of 
the  area  (R.  107).  Upon  the  basis  of  the  facts  shown 
by  the  Record,  this  court  cannot  find  that  any  increase 
in  taxes  by  the  City  of  St.  Louis  will  be  necessary  by 
reason  of  the  acquisition  of  the  area  by  the  United 
States. 

But  in  their  eagerness  to  bring  this  case  within  the 
principles  laid  down  by  this  court  in  the  case  of  Town¬ 
ship  of  Franklin  v.  Tugwell,  Supra,  we  find  that  the 
plaintiffs  are  again  urging  a  matter  about  which  no 
complaint  is  made  in  the  bill.  Nowhere  in  their  com¬ 
plaint  do  the  plaintiffs  aver  either  directly  or  by  im¬ 
plication  that  they  will  suffer  irreparable  injury  be¬ 
cause  of  an  increase  in  the  merchants’  and  manufac¬ 
turers’  tax,  yet  we  find  on  page  37  of  appellants’  brief 
the  statement  that: 

“*  *  *  it  necessarily  follows  that  the  defi¬ 

ciency  in  general  revenue  can  and  must  be  made 
up  from  the  sole  source  upon  which  the  above 
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constitutional  limit  of  rate  has  not  been  reached, 
to  wit,  the  special  class  of  merchants’  and  manu¬ 
facturers’  personal  property  upon  which  the  rate 
is  now  only  $0.28  (28  cents)  per  $100.00  (Nolte’s 
Affidavit,  R.  127-128).”  (Boldface  ours.) 

We  submit  that  this  argument  is  not  only  a  distor¬ 
tion  of  the  affidavit  of  Nolte,  but  the  statement  that 
any  deficiency  in  general  revenue  “must  be  made  up 
from  the  sole  source”  of  the  “special  class  of  mer¬ 
chants’  and  manufacturers’  personal  property”  is 
wholly  without  anv  basis  in  fact. 

We  conceive  it  to  be  our  duty  to  point  out  to  this 
court  that  it  is  a  matter  of  common  knowledge  and 
is  well  known  to  the  plaintiffs  and  their  counsel  that; 
in  the  event  it  should  become  necessary  for  any  reason 
to  increase  the  revenue  of  the  City  of  St.  Louis  for 
municipal  purposes  this  could  be  done  by  increasing 
existing  excises  on  various  occupations,  including  the 
following:  retail  sales  of  intoxicating  liquors,  retail 
sales  of  gasoline,  the  operation  of  restaurants,  theaters, 
pool  rooms,  hotels,  the  occupations  of  hawkers  and 
peddlers,  and  numerous  others.  If  it  became  neces¬ 
sary  to  increase  the  city’s  revenue,  it  might  choose 
to  do  so  by  increasing  any  or  all  of  the  above  excises. 
The  plaintiffs  have  not  complained,  and  could  not  com¬ 
plain  of  any  injury  resulting  from  any  such  increase. 
For  this  reason  the  court  will  disregard  the  argument 
of  the  plaintiffs  with  respect  to  this  alleged  injury. 

There  are  other  reasons  why  the  decision  in  the 
Township  of  Franklin  case  is  not  controlling  in  this 
case.  | 

In  that  case,  the  Township  was  contesting  the  right 
of  the  Federal  Government  to  acquire  the  property  for 
the  uses  intended;  in  this  case  the  City  of  St.  Louis, 
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while  not  a  party  to  this  suit,  has  actually  encouraged 
the  proposed  action  by  voting  funds  for  the  purpose  of 
assisting  the  Federal  Government  to  acquire  the  his¬ 
toric  site  which  has  been  designated.  In  the  Township 
of  Franklin  case,  it  was  alleged,  and  admitted  by  the 
motion  to  dismiss,  that  the  Township  had  a  population 
of  approximately  6500,  while  in  this  case  it  is  shown 
that  the  City  of  St.  Louis  has  a  population  of  approxi¬ 
mately  850,000.  In  the  Township  of  Franklin  case  it 
was  shown  that  unless  the  defendants  were  restrained 
from  performing  their  threatened  acts,  the  Township 
would  lose  approximately  one-fourth  of  the  area  of  the 
taxable  real  estate  in  the  Township;  and  would  ulti¬ 
mately  lose  even  a  larger  portion.  In  the  instant  case 
it  is  shown  that  the  City  would  lose  only  an  infinitesimal 
percentage  of  the  assessed  value  of  its  taxable  property 
based  on  the  1935  assessed  valuation,  since  the  real 
estate  and  improvements  within  the  area  designated  as 
an  historic  site  is  only  $5,291,170  out  of  a  total  assessed 
valuation  in  the  City  of  St.  Louis  of  $1,049,939,554.  In 
the  Township  of  Franklin  case  it  was  alleged  that  be¬ 
cause  of  the  increase  in  population  that  the  cost  of 
providing  health,  police  and  fire  protection  would  also 
be  increased  thereby  necessitating  additional  revenue. 
In  the  case  at  bar,  it  is  shown  that  substantial  savings 

^  the  City  1^^  reason  of  the  acquisition 
of  the  historic  site  by  the  United  States. 

We  submit,  therefore,  that  if  the  plaintiffs  have 
shown  any  interest  whatever  in  the  application  to  this 
project  of  the  funds  of  the  City  of  St.  Louis,  such  in¬ 
terest  is  ‘ 4 comparatively  minute  and  indeterminable, ’ ’ 
and  that  the  effect  upon  future  taxation  of  the  plaintiffs 
by  the  City  of  St.  Louis  by  reason  of  the  acquisition  of 
title  to  the  property  within  the  area  described  is  “so 
remote,  fluctuating  and  uncertain,  that  no  basis  is 
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afforded  for  an  appeal  to  the  preventive  powers  of  a 
court  of  equity.” 

The  Declaratory  Judgments  Act  applies  only  to 
“  ‘ cases  of  actual  controversy’  a  phrase  which  must  be 
taken  to  connote  a  controversy  of  justiciable  nature, 
thus  excluding  an  advisory  decree  upon  a  hypothetical 
state  of  facts.”  Ashwander  v.  Tennessee  Valley 
Authority,  297  U.  S.  288,  80  L.  ed.  688.  j 

Therefore,  since  the  claims  of  the  plaintiffs  are  based 
merely  upon  “assumed  potential  invasions”  of  rights 
and  no  justiciable  issue  has  been  tendered  by  them, 
judicial  intervention  for  the  purpose  of  granting  pre¬ 
liminary  injunctive  relief  is  not  warranted,  and  such 
should  be  the  holding  of  this  Court. 


Part  Two — The  Case  on  the  Merits  of  the  Questions 

Involved. 

j 

i 

i. 
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The  proposed  use  of  the  property  of  the  plaintiffs  here¬ 
in  for  the  purpose  of  preserving  it  as  an  historic 
site  is  a  public  use  for  which  the  United  States 
may  take  such  property  by  the  power  of  eminent 
domain. 

i 

Plaintiffs  insist,  and  have  so  alleged  in  their  com¬ 
plaint,  that  the  area  in  question  is  to  be  taken  solely 
for  private  purposes.  It  is  not  contended,  however, 
that  the  land  is  to  be  used  for  private  gain.  The  real 
contention  is  that  private  interests  desire  the  acquisi¬ 
tion  of  the  land  by  the  United  States  and  the  estab¬ 
lishment  of  a  national  monument  or  memorial  for  the 
purpose  of  benefiting  other  parts  of  the  City  of  St. 
Louis  and  particularly  that  part  of  said  city  desig- 
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nated  in  the  Bill  of  Complaint  as  District  “B”,  so 
that  the  values  of  real  estate  and  rental  values  in  Dis¬ 
trict  “B”  and  other  parts  of  the  city  would  be  in¬ 
creased,  and  the  daily  visits  of  persons  to  said  District 
“B”  would  also  be  increased,  (R.  8-9)  and  that  these 
are  the  considerations  which  have  actuated  the  United 
States  in  designating  the  area  as  an  historic  site. 

The  establishment  of  the  Commission  by  the  Con¬ 
gress  of  the  United  States,  the  character  of  the  per¬ 
sonnel  of  the  Commission  itself,  and  the  vast  amount 
of  labor  and  time  devoted  to  the  preparation  of 
the  plans  and  estimates  called  for  by  the  resolution, 
indicates  a  great  public  interest  in  the  acquisition  and 
preservation  of  the  site,  and  completely  refutes  the 
innuendo  in  paragraphs  5  and  6  (R.  pp.  8-10)  of  plain¬ 
tiffs’  bill  of  complaint  that  the  Commission  was  used 
as  a  mere  tool  of  a  group  of  scheming  real  estate  own¬ 
ers  in  an  effort  to  unload  upon  the  government  a  vast 
area  of  the  City  of  St.  Louis  for  purposes  of  their  own 
enrichment. 

The  site,  when  taken,  comes  into  the  possession  of 
federal  officials  in  trust  for  the  benefit  of  the  people  of 
the  United  States.  There  is  a  conclusive  presumption 
that  they  will  fulfill  their  trust  obligations  and  will  so 
use  the  site  as  to  give  the  public  the  benefit  thereof. 
The  inspiring  motives  of  the  Congress  and  its  agent, 
the  Secretary  of  the  Interior,  cannot  be  challenged  if 
public  use  be  attained.  Such  a  challenge  would  open 
a  tremendous  field  for  irrelevant  discussion.  The 
United  States,  with  power  to  take,  has  delegated  the 
power  of  selection  and  acquisition  to  the  Secretary  of 
the  Interior.  The  property  owner  receives  full  com¬ 
pensation  for  his  property,  and  in  this  alone  is  he  le¬ 
gally  interested  as  long  as  the  property  is  adaptable 


49 


to  a  public  use,  and  the  result  of  its  acquisition  is  so 
to  apply  it.  Bunyan  v.  Commissioner  of  Palisades  In¬ 
terstate  Park,  Supra. 

The  mere  fact  that  the  taking  of  property  for  a 
public  use  will  result  in  greater  benefit  to  some  per¬ 
sons  than  to  others,  does  not  affect  the  character  of 
such  use,  or  render  it  any  the  less  public  within  the 
meaning  and  scope  of  the  law  of  eminent  domain. 
Fall  Brook  Irrigation  District  v.  Bradley,  164  U.  S. 
112,  41  L.  ed.  369;  Hairston  v.  Danville  and  Western 
Railway  Company,  208  U.  S.  598,  52  L.  ed.  637;  Union 
Lime  Co.  v.  Chicago  and  Northwestern  Railway  Com¬ 
pany,  233  U.  S.  211,  58  L.  ed.  924. 

The  plaintiffs  offer  no  evidence — indeed  they  can 
produce  none — that  the  declared  purposes  of  the  tak¬ 
ing  are  not  the  real  purposes.  And  the  decisions  are 
uniform  to  the  effect  that  it  is  of  no  importance  that 
individuals  may  derive  an  incidental  advantage,  if 
public  purposes  and  uses  are  in  fact  to  be  promoted. 
Moore  v.  Sanford,  151  Mass.  285,  7  L.  R.  A.  151,  Mull  v. 
Indianapolis  and  C.  Traction  Co.,  169  Ind.  214;  St. 
Louis,  Iron  Mountain  and  Southern  Railway  Co.  v. 
Petty,  57  Ark.,  359,  20  L.  R.  A.  434;  In  re  Bums,  155 
N.  Y.  23.  Almost  every  enterprise  of  great  public 
utility  is  of  advantage  to  individuals.  i 

If  a  use  is  public,  so  as  to  justify  the  expenditure  of 
public  moneys,  it  is  a  public  use  for  which  property 
may  be  taken  by  condemnation.  That  is,  if  the  United 
States  can  raise  money  by  taxes  for  military  purposes, 
it  can  condemn  land  for  military  purposes.  If  it  can 
spend  public  money  to  improve  highways,  it  can  con¬ 
demn  land  upon  which  to  construct  highways,  and  if 
it  can  use  public  money  for  the  purpose  of  preserving 
historical  places,  the  erection  of  monuments,  the  es- 
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tablishment  of  parks,  it  can  condemn  land  for  the  same 
purposes. 

The  preservation  of  the  records  of  its  past  history 
has  engaged  the  attention  of  every  state  and  nation  in 
the  world.  It  has  always  been  recognized  that  in  gov¬ 
ernmental  matters,  we  can  profit  by  the  experiences  of 
the  past,  and  that  the  public  is  served  by  making  the 
record  of  such  experience  readily  accessible  to  the 
people  generally.  It  is  unnecessary  to  dwell  upon  this 
subject  except  to  say  that  the  appropriation  of  public 
money  for  what  we  may  designate  as  historical  pur¬ 
poses  has  been  constantly  exercised  since  the  founda¬ 
tion  of  our  government. 

The  distinction  between  preserving  historical  rec¬ 
ords,  and  the  acquisition  of  historical  sites  is  not  great 
where  both  are  accomplished  with  public  funds.  To 
many  people  a  printed  account  of  historical  incidents 
is  insufficient  to  give  the  understanding  and  inspira¬ 
tion  which  is  obtained  by  the  preservation  of  the  scene 
of  action.  That  was  the  purpose  which  motivated  the 
Congress  in  the  passage  of  the  Historic  Sites  Act. 

The  contention  of  the  plaintiffs  that  the  acquisition 
of  historic  sites  is  not  within  the  constitutional  powers 
of  Congress  is  wholly  without  merit.  The  policy  of 
acquiring  and  preserving  such  sites  has  been  followed 
throughout  our  history.  There  is  attached  as  Appen¬ 
dix  I  hereto  a  list  of  such  areas  which  are  adminis¬ 
tered  by  the  National  Park  Service,  many  of  which 
were  established  by  Proclamation  of  the  President  pur¬ 
suant  to  authority  conferred  upon  him  by  the  Con¬ 
gress.  The  authority  for  the  establishment  of  such 
areas  has  been  sustained  by  the  Courts  when  brought 
into  question. 

Thus  in  United  States  v.  Gettysburg  Electric  Rail¬ 
way  Company,  160  U.  S.  668,  40  L.  ed.  576,  there  was 
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involved  the  right  of  the  United  States  to  condemn 
the  property  of  the  Railway  Company  for  the  purpose 
of  preserving  the  lines  of  the  battle  of  Gettysburg, 
Pennsylvania,  and  properly  marking  with  tablets  the 
positions  occupied  by  the  various  commands  of  the 
armies  of  the  Potomac  and  of  Northern  Virginia  on 
that  field,  and  for  opening  and  improving  avenues 
along  the  positions  occupied  by  troops  upon  those  lines, 
and  for  determining  the  leading  tactical  positions  of 
the  various  military  organizations  with  reference  to  the 
studv  and  correct  understanding  of  the  battle,  and  to 
mark  the  same  with  suitable  tablets,  each  bearing  a 
historical  legend.  What  was  the  proposed  use  in  that 
case?  Exactly  the  same  as  in  the  case  at  bar- — the 
preservation  and  restoration  of  the  property  as  an 
historic  site.  It  was  contended  by  the  Railway  Com¬ 
pany  in  that  case  that  the  purposes  named  were  not 
public  uses,  and,  therefore,  the  United  States  was  not 
authorized  to  condemn  private  property  for  said  pur¬ 
poses.  I 

The  United  States  Supreme  Court,  however,  in  an 
opinion  by  Mr.  Justice  Peckham  determined  this  ques¬ 
tion  adversely  to  this  contention.  Thus  we  find  that 
forty  years  ago  the  arguments  advanced  by  the  plain¬ 
tiffs  in  this  case  vrere  rejected  by  the  Courts. 

The  Court  in  discussing  this  issue,  used  language 
which  is  so  applicable  to  the  situation  presented  in  the 
case  here  that  we  quote  at  some  length  from  the  opin¬ 
ion.  It  disposes  of  every  argument  which  is  advanced 
by  the  plaintiffs  here  to  shovr  that  the  proposed  use  of 
the  property  involved  here  is  not  a  public  one.  Said 
the  Court : 

i 

“Upon  the  question  whether  the  proposed  use 
of  this  land  is  a  public  one,  we  think  there  can  be 
no  well-founded  doubt.  And  also,  in  our  judgment, 
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the  government  has  the  constitutional  power  to 
condemn  the  land  for  the  proposed  use.  It  is,  of 
course,  not  necessary  that  the  power  of  condemna¬ 
tion  for  such  purpose  be  expressly  given  by  the 
Constitution.  The  right  to  condemn  at  all  is  not 
so  given.  It  results  from  the  powers  that  are 
given,  and  it  is  implied  because  of  its  necessity,  or 
because  it  is  appropriate  in  exercising  those 
powers.  Congress  has  power  to  declare  war  and 
to  create  and  equip  armies  and  navies.  It  has  the 
great  power  of  taxation  to  be  exercised  for  the 
common  defense  and  general  welfare.  Having 
such  powers,  it  has  such  other  and  implied  ones 
as  are  necessary  and  appropriate  for  the  purpose 
of  carrying  the  powers  expressly  given  into  effect. 
Any  act  of  Congress  which  plainly  and  directly 
tends  to  enhance  the  respect  and  love  of  the  citizen 
for  the  institutions  of  his  country  and  to  quicken 
and  strengthen  his  motives  to  defend  them  and 
which  is  germane  to  and  intimately  connected  with 
and  appropriate  to  the  exercise  of  some  one  or  all 
of  the  powers  granted  by  Congress  must  be  valid. 
This  proposed  use  comes  within  such  description. 

•  **••• 

“The  end  to  be  attained  by  this  proposed  use, 
as  provided  for  by  the  act  of  Congress,  is  legiti¬ 
mate,  and  lies  within  the  scope  of  the  Constitu¬ 
tion.  The  battle  of  Gettysburg  was  one  of  the 
great  battles  of  the  world.  The  numbers  contained 
in  the  opposing  armies  were  great;  the  sacrifice 
of  life  was  dreadful;  while  the  bravery  and,  in¬ 
deed,  heroism  displayed  by  both  the  contending 
forces  rank  with  the  highest  exhibition  of  those 
qualities  ever  made  by  man.  The  importance  of 
the  issue  involved  in  the  contest  of  which  this  great 
battle  was  a  part,  cannot  be  overestimated.  The 
existence  of  the  government  itself  and  the  per¬ 
petuity  of  our  institutions  depended  upon  the  re¬ 
sult.  Valuable  lessons  in  the  art  of  war  can  now 
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be  learned  from  an  examination  of  this  great  bat¬ 
tlefield  in  connection  with  the  historv  of  the  events 
which  there  took  place.  Can  it  be  that  the  gov¬ 
ernment  is  without  power  to  preserve  the  land,  and 
properly  mark  out  the  various  sites  upon  which 
this  struggle  took  place?  Can  it  not  erect  the 
monuments  provided  for  by  these  acts  of  Congress, 
or  even  take  possession  of  the  field  of  battle  in  the 
name  and  for  the  benefit  of  all  the  citizens  of  the 
country  for  the  present  and  for  the  future?  Such 
a  use  seems  necessarily,  not  only  a  public  use,  but 
one  so  closely  connected  with  the  welfare  of  the 
Republic  itself  as  to  be  within  the  powers  granted 
Congress  by  the  Constitution  for  the  purpose  of 
protecting  and  preserving  the  whole  country.  It 
would  be  a  great  object  lesson  to  all  who  looked 
upon  the  land  thus  cared  for,  and  it  would  show 
a  proper  recognition  of  the  great  things  that  Were 
done  there  on  those  momentous  days.  By  this  use 
the  government  manifests  for  the  benefit  of  all  its 
citizens  the  value  put  upon  the  services  and  exer¬ 
tions  of  the  citizen  soldiers  of  that  period.  Their 
successful  effort  to  preserve  the  integrity  and  sol¬ 
idarity  of  the  great  Republic  of  modern  times  is 
forcibly  impressed  upon  every  one  who  looks  over 
the  field.  The  value  of  the  sacrifices  then  freely 
made  is  rendered  plainer  and  more  durable  by 
the  fact  that  the  government  of  the  United  States, 
through  its  representatives  in  Congress  assembled, 
appreciates  and  endeavors  to  perpetuate  it  by  this 
most  suitable  recognition.  Such  action  on  the  part 
of  Congress  touches  the  heart,  and  comes  home  to 
the  imagination  of  every  citizen,  and  greatly  tends 
to  enhance  his  love  and  respect  for  those  institu¬ 
tions  for  which  these  heroic  sacrifices  were  made. 
The  greater  the  love  of  the  citizen  for  the  insti¬ 
tutions  of  his  country  the  greater  is  the  dependence 
properly  to  be  placed  upon  him  for  their  defense 
in  time  of  necessity,  and  it  is  to  such  men  that 
the  country  must  look  for  its  safety.  'The  insti- 
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tutions  of  our  country  which  were  saved  at  this 
enormous  expenditure  of  life  and  property  ought 
to  and  will  be  regarded  wfith  proportionate  affec¬ 
tion.  Here  upon  this  battlefield  is  one  of  the  proofs 
of  that  expenditure,  and  the  sacrifices  are  rendered 
more  obvious  and  more  easily  appreciated  when 
such  a  battlefield  is  preserved  by  the  government 
at  the  public  expense.  The  right  to  take  land  for 
cemeteries  for  the  burial  of  the  deceased  soldiers 
of  the  country  rests  on  the  same  footing  and  is  con¬ 
nected  with  and  springs  from  the  same  powers  of 
the  Constitution.  It  seems  very  clear  that  the  gov¬ 
ernment  has  the  right  to  bury  its  own  soldiers  and 
to  see  to  it  that  their  graves  shall  not  remain  un¬ 
known  or  unhonored. 

4  4  No  narrow  view  of  the  character  of  this  pro¬ 
posed  use  should  be  taken.  Its  national  character 
and  importance,  we  think,  are  plain.  The  power 
to  condemn  for  this  purpose  need  not  be  plainly 

and  unmistakablv  deduced  from  anv  one  of  the 

•/ 

particularly  specified  powers.  Any  number  of 
those  powers  may  be  grouped  together,  and  an 
inference  from  them  all  may  be  drawn  that  the 
power  claimed  has  been  conferred. 

4  ‘  It  is  needless  to  enlarge  upon  the  subject,  and 
the  determination  is  arrived  at  without  hesitation 
that  the  use  intended  as  set  forth  in  the  petition  in 
this  proceeding  is  of  that  public  nature  which 
comes  within  the  constitutional  power  of  Congress 
to  provide  for  by  the  condemnation  of  land.” 
(Boldface  ours.) 

The  precise  question  which  is  before  the  Court  here 
has  been  determined  by  the  Supreme  Court  of  the 
United  States  in  the  case  of  Roe  v.  Kansas,  278  U.  S. 
191,  73  L.  ed.  259.  The  petitioner  in  that  case  was 
making  the  same  contentions  with  reference  to  the  right 
of  the  State  of  Kansas  to  acquire  the  site  involved,  as 
are  being  urged  against  the  defendants  in  the  case 
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at  bar.  The  State  Statute  under  which  the  State  of 
Kansas  acted,  is  similar  in  purpose  to  the  act  of  Con¬ 
gress  brought  into  question  here.  The  Kansas  Statute 
provided :  I 

4  4  That  the  power  of  eminent  domain  shall  extend 
to  any  tract  or  parcel  of  land  in  the  state  of  Kan¬ 
sas,  which  possesses  unusual  historical  interest. 
Such  land  may  be  taken  for  the  use  and  benefit 
of  the  state  by  condemnation  as  herein  provided.’ ’ 
(Boldface  ours.) 

4 4 Whenever  the  legislature  shall  pass  a  joint 
resolution,  declaring  that  a  specifically  described 
tract  or  parcel  of  land  is  invested  with  unusual 
historical  interest,  the  nature  of  which  shall  be 
described,  the  attorney  general  shall  forthwith  file 
condemnation  proceedings  in  the  district  court  of 
the  county  where  the  land  is  situated,  in  the  name 
of  the  state:  Provided,  That  this  state  may  accept 
and  hold  such  property  by  gift  or  devise  without 
any  resolution.” 

The  Legislature  of  Kansas  passed  a  Joint  Resolu¬ 
tion  declaring  a  tract  of  land  containing  11.97  acres — 
much  larger  than  the  area  in  question  here — to  possess 
unusual  historic  interest  for  the  reason  4  4  that  said 
land  and  the  buildings  standing  thereon  constitute  the 
buildings  and  site  of  the  old  Shawnee  Mission^  estab¬ 
lished  by  the  Methodist  Church  in  the  year  1829J  That 
they  were  the  first  buildings  of  any  partial  or  sub¬ 
stantial  construction  built  in  the  territory  that  is  now 
Kansas.  That  for  many  years  they  constituted  the 
farthermost  permanent  outpost  of  western  immigra¬ 
tion.  That  in  1855  they  became  the  residence  of  Gov¬ 
ernor  Reeder  and  the  first  territorial  officers ;  and  in 
that  year  housed  the  first  legislature  of  Kansas,  which 
legislature  named  the  first  permanent  capital  of  Kan- 
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sas.  That  they  were  the  headquarters  for  early  Indian 
campaigns,  and  were  the  center  around  which  waged 
the  border  warfare.  That  this  Mission  was  the  first 
point  in  Kansas  on  the  old  Santa  Fe  Trail  and  was 
the  mobilization  center  on  the  Oregon  trail,  later  made 
famous  by  ‘The  Covered  Wagon ’  ”  (c.  205  Law’s  of 
Kan.  1927). 

It  was  further  provided  by  said  statute  that  the  said 
11.97  acres  of  land  be  taken  for  the  use  and  benefit  of 
the  State  of  Kansas  by  condemnation  as  provided  by 
law,  and  provisions  were  made  for  the  custody  of  the 
property  and  for  its  proper  preservation  and  resto¬ 
ration. 

It  is  to  be  noted  in  this  connection  that  the  Kansas 
statute  referred  to  any  tract  or  parcel  of  land  in  the 
State  of  Kansas  w’hich  possesses  unusual  historical 
interest.  It  did  not  define  this  term,  nor  did  the  legis¬ 
lature  limit  the  area  of  the  tract  involved  to  the  im¬ 
mediate  site  upon  which  the  remaining  buildings  were 
situated,  but  included  many  acres  of  land  surrounding 
the  buildings,  and  wrhich  constituted  the  old  Shawnee 
Mission.  It  w’as  contended  by  the  owners  of  the  prop¬ 
erty  in  that  case  that  the  statute  which  merely  declared 
that  land  of  unusual  historical  interest  might  be  taken 
for  the  use  and  benefit  of  the  state,  was  so  indefinite 
as  to  the  precise  use  to  vdiich  the  condemned  land  w’as 
to  be  put  that  it  was  invalid. 

Because  of  the  bearing  the  discussion  of  the  Supreme 
Court  of  Kansas  has  upon  the  questions  raised  in  the 
case  at  bar,  w’e  quote,  again  at  length,  from  the  de¬ 
cision  : 

“The  state  is  not  obliged  to  debate  its  needs 
with  any  property  owmer.  The  state  determines 
for  itself  whether,  in  a  given  case,  an  exercise  of 
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the  power  of  eminent  domain  is  needful.  The  ques¬ 
tion  is  political,  and  the  state  is  not  obliged  to  pro¬ 
vide  any  tribunal  in  which  interested  persons  may 
be  heard  on  that  question.  Cooley,  Const.  Lim. 
7tli  ed.  p.  777.  When,  in  the  exercise  of  political 
sovereignty,  the  legislature  resorts  to  eminent 
domain,  it  determines  that  the  use  to  which  the 
condemned  property  is  to  be  put  is  a  public  use. 
When  its  action  is  challenged  by  the  landowner,  the 
question,  ‘What  is  a  public  use?’  is  one  of  law. 
In  deciding  the  question,  the  court  will  give  re¬ 
spectful  consideration  to  the  judgment  of  the  legis- 
ture,  and  will  sustain  it  unless  it  be  manifestly 
ill-founded,  but  the  legislature’s  judgment  is  not 
conclusive.  This  brings  us  to  the  question  whether 
use  by  the  state  of  places  invested  with  unusual 
historical  interest  is  a  public  one. 

“That  the  Shawnee  Mission  is  a  place  invested 
with  unusual  historical  interest  is  not  disputed  or 
open  to  dispute,  and  the  entrancing  tale  need  not 
be  told  here.  It  is  sufficient  to  say  the  mission  was 
founded  by  the  Methodist  Church  as  an  Indian 
mission  in  1820.  Its  buildings,  made  of  brick 
burned  on  the  spot  and  timber  cut  on  the  banks  of 
a  nearbv  stream,  were  the  first  substantial  habi- 
tations  in  a  vast  region  now  divided  into  populous 
and  prosperous  states.  For  many  years  the  mis¬ 
sion  remained  the  farthest  permanent  outpost  of 
western  civilization,  and  life  at  the  mission  forms 
a  chapter  of  absorbing  interest,  not  only  in  the 
history  of  Kansas,  but  in  the  history  of  missionary 
methods  of  promoting  civilization.  Three  of  the 
buildings  are  still  standing,  and,  when  legislation 
to  acquire  them  was  initiated,  one  was  used  as  the 
residence  of  a  truck  gardener,  another  as  a  dairy, 
and  another  as  a  roadhouse.  On  the  repeal  of  the 
Missouri  Compromise  and  the  reopening  of  the 
‘irrepressible  conflict’  between  freedom  and 
slavery,  by  passage  of  the  Kansas-Nebraska  Act 
in  1854,  the  first  territorial  governor  established 
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executive  offices  in  one  of  the  buildings,  and  other 
territorial  officials  were  quartered  there.  After  a 
brief  session  at  Pawnee,  the  first  territorial  legis¬ 
lature  adjourned  to  meet  at  the  mission  and  there, 
among  other  notable  doings,  enacted  the  famous 
‘bogus  statutes’  for  the  government  of  the  terri¬ 
tory.  In  the  momentous  struggle  to  make  Kansas 
a  free  state,  the  mission  was  a  place  about  which 
raged  the  warfare  which  gave  the  territory  the 
name  ‘bleeding  Kansas.’  The  mission  was  occa¬ 
sionally  used  as  a  military  post.  The  Santa  Fe 
trail  passed  through  the  mission  grounds,  and  its 
junction  with  the  Oregon  trail  was  but  a  short 
distance  from  the  mission.  Altogether,  the 
Shawnee  Mission  was  so  intimately  connected  with 
‘the  conquest  of  civilization’  and  ‘the  ordeal  of 
civilization’  in  Kansas  and  in  the  western  part  of 
the  United  States  that,  if  it  be  fitting  to  maintain 
historical  shrines,  the  place  is  worthy  to  be  i>re- 
served  as  one. 

“When  life  was  simple,  the  power  of  eminent 
domain  was  expended  in  providing  for  simple 
necessities — public  buildings,  public  ways,  and 
other  physically  indispensable  things.  With  the 
advancement  of  civilization  new  needs  multiply. 
First  comes  that  which  is  natural,  and  afterward 
that  which  is  spiritual,  and  cultural  needs  become 
just  as  cogent  a-s  the  material  needs  of  pioneer 
days  were.  The  framers  of  the  Constitution  of 
the  state  of  Kansas  understood  this.  The  consti¬ 
tution  makes  it  mandatory  upon  the  legislature  to 
encourage  the  promotion  of  intellectual  and  moral 
improvement.  Art.  6,  Sec.  2.  A  specific  method 
of  encouragement  is  prescribed — establishment  of 
a  uniform  svstem  of  common  schools  and  schools 
of  higher  grade,  embracing  college  and  university 
departments.  The  method  is  not  exclusive.  The 
legislature  must  do  that  much,  but  it  may  resort  to 
other  methods  perfected  in  the  course  of  social 
progress.  The  end  to  be  subserved  by  state  pro- 
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motion  of  intellectual  and  moral  improvement  is 
better  citizenship;  and  good  citizenship  is  incul¬ 
cated  by  giving  attention  to  history  as  history  is 
now  conceived.  History  is  no  longer  a  record  of 
jmst  events.  It  is  an  illuminating  account;  of  the 
expanding  life  of  man  in  all  its  manifestations, 
revealing  how  each  stage  of  civilization-  grows  out 
of  preceding  stages,  revealing  how  the  past  still 
lives  in  us  and  still  dominates  us,  and  enabling  us 
to  profit  by  what  has  gone  before.  So  considered, 
history  is  inspirational.  The  Santa  Fe  and  Oregon 
Trails  are  not  merely  old-time  routes  of  trade  and 
emigration,  whose  furrows  in  the  earth’s  crust  in¬ 
terfered  with  tillage  when  agriculture  developed 
along  their  courses;  they  are  highways  of  the  in¬ 
domitable  spirit  of  man  in  earnest  and  arduous 
quest  and  fired  with  passion  of  purposeful  en¬ 
deavor.  Considered  in  this  wav  the  career  of  man 

* 

and  the  careers  of  men  stir  the  emotions, ;  arouse 
enthusiasm,  and  awaken  zeal  which  fuse  into 
patriotism;  and  patriotism  is  regarded  as  a  worthy 
quality  of  citizenship.  If,  therefore,  the  Shawnee 
Mission,  rescued  from  private  ownership,  and 
restored,  protected,  and  preserved  by  th6  state, 
will  bear  tidings  to  this  and  future  generations  of 
the  vicissitudes,  the  perplexities,  and  the  frustra¬ 
tions,  the  consecrated  devotion,  the  dauntless 
bravery,  and  the  splendid  achievements  denoted  by 
the  inscription  on  the  state’s  great  seal,  4 ad  astra 
per  aspera,’  and  will  do  this  with  a  power  upon  the 
hearts  and  lives  of  men  and  women  which  will 
make  for  better  citizenship,  the  use  is  a  public 
one.  ’  ’ 

*  *  *  *  #  ♦ 

4 ‘The  Court  concludes  the  legislature’s  deter¬ 
mination,  that  use  by  the  state  of  places  invested 
with  unusual  historical  interest  is  a  public  use, 
was  well  founded  in  law.”  124  Kan.  718,  59 
A.  L.  K,  940. 
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A  writ  of  error  was  issued  by  the  Supreme  Court  of 
the  United  States  to  the  Supreme  Court  of  Kansas  to 
review  its  judgment.  In  dismissing  the  writ  of  error, 
Mr.  Justice  McReynolds  speaking  for  the  court  said: 

“This  writ  of  error  to  the  supreme  court  of 
Kansas  must  be  dismissed.  The  alleged  grounds 
therefor  are  sc  lacking  in  substance  that  they  may 
be  properly  designated  as  frivolous."  (Boldface 
ours.) 

In  view  of  these  decisions,  the  contentions  advanced 
here  that  no  power  exists  in  the  United  States  to  ac¬ 
quire  and  preserve  historic  sites  is  subject  to  the  same 
characterization. 

The  United  States  Supreme  Court  in  the  Roe  case 
continued : 

“In  view  of  what  was  said  in  United  States  v. 
Gettysburg  Electric  R.  Co.,  160  U.  S.  668,  680,  40 
L.  ed.  576,  580,  16  Sup.  Ct.  Rep.  427,  there  is  no 
basis  for  doubting  the  power  of  the  state  to  con¬ 
demn  n laces  of  unusual  historical  interest  for  the 

rib 

use  and  benefit  of  the  public."  (Boldface  ours.) 

To  the  same  effect  are  the  rulings  in  Yarborough  v. 
North  Carolina  Park  Commission,  196  X.  C.  284;  and 
Bunyan  v.  Palisades  Interstate  Park,  Supra. 

The  Congress  of  the  United  States,  by  an  Act  ap¬ 
proved  June  8,  1906  (c.  3060,  34  Stat.  225,  Sec.  431, 
Title  16,  U.  S.  C.  A.),  authorized  the  President  in  his 
discretion,  “to  declare  by  public  proclamation  historic 
landmarks,  historic  and  prehistoric  structures,  and 
other  objects  of  historic  or  scientific  interest"  situated 
upon  lands  owned  or  controlled  by  the  United  States 
to  be  national  monuments.  The  validity  of  this  statute 
was  considered  by  the  United  States  Supreme  Court 
in  the  case  of  Cameron  v.  United  States,  252  U.  S.  450, 
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64  L.  ed.  659.  This  was  a  suit  by  the  United  States  to 
enjoin  Cameron  and  others  from  occupying,  using,  as¬ 
serting  any  right  to,  or  interfering  with  the  public  use 
of  a  tract  of  land  on  the  southern  rim  of  the !  Grand 
Canyon  of  the  Colorado,  which  had  been  established 
as  a  monument  reserve  by  proclamation  of  the  Presi¬ 
dent.  It  was  contended  by  the  defendants  that  the 
monument  reserve  should  be  disregarded  on  the 
ground  that  there  was  no  authority  for  its  creation — 
the  same  contention  that  is  made  here.  But  the  Court 
said  : 

4  4  To  this  we  cannot  assent.  The  act  j  under 
which  the  President  proceeded  empowered  him  to 
establish  reserves  embracing  ‘objects  of  historic 
or  scientific  interest.’  The  Grand  Canyon,  as 
stated  in  his  proclamation,  ‘is  an  object  of  unusual 
scientific  interest.’  It  is  the  greatest  eroded 
canyon  in  the  United  States,  if  not  in  the  world,  is 
over  a  mile  in  depth,  has  attracted  wide  attention 
among  explorers  and  scientists,  affords  an  unex¬ 
ampled  field  for  geologic  study,  is  regarded  as  one 
of  the  great  natural  wonders,  and  annually;  draws 
to  its  borders  thousands  of  visitors.” 

We  submit,  therefore,  that  while  the  question  as  to 
whether  the  use  for  which  property  is  sought  to  be 
taken  is  a  judicial  one,  it  is  no  longer  open  to  question 
that  the  preservation  of  historic  sites  is  a  public  use 
for  which  the  United  States  is  entitled  to  take  prop¬ 
erty  by  the  power  of  eminent  domain. 
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II. 

The  power  to  determine  the  necesssity  of  taking 
property  may  be  delegated  by  Congress  to  ex¬ 
ecutive  officials  of  the  government,  and  the  find¬ 
ing  by  such  officials  on  the  question,  made  in  the 
exercise  of  such  delegated  power,  is  not  subject 
to  attack  in  the  courts. 

The  Act  of  August  21,  1935,  declared  that  it  is  a 
national  policy  to  preserve  for  public  use  historic  sites 
for  the  inspiration  and  benefit  of  the  people  of  the 
United  States.  Upon  the  Secretary  of  the  Interior, 
through  the  National  Park  Service,  is  conferred  the 
powers,  duties  and  functions,  among  others,  of  making 
a  survey  of  historic  sites  for  the  purpose  of  deter¬ 
mining  which  possess  exceptional  value  as  commemo¬ 
rating  or  illustrating  the  history  of  the  United  States, 
and  to  acquire  in  the  name  of  the  United  States  by 
gift,  purchase  or  otherwise,  any  property  or  any  in¬ 
terest  therein,  for  the  purposes  of  the  Act,  of  contract¬ 
ing  and  making  cooperative  agreements  with  states, 
municipal  subdivisions,  corporations,  associations  or 
individuals  to  protect,  preserve,  maintain  or  operate 
any  historic  site,  and  of  restoring,  preserving  and 
maintaining  historic  sites  and  where  deemed  desirable 
to  establish  and  maintain  museums  in  connection  there¬ 
with. 

Thus,  there  is  conferred  upon  the  Secretary  of  the 
Interior  by  the  Congress  the  power  to  do  the  very 
things  which  the  plaintiffs  complain  are  about  to  be 
done.  So  far  as  it  is  material  to  this  case,  the  Secre¬ 
tary  of  the  Interior  is  empowered  to  acquire  any  prop¬ 
erty  which  constitutes  a  historic  site,  and  to  restore, 
preserve  and  maintain  such  site,  and  where  deemed 
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desirable  by  him  to  establish  and  maintain  museums 
in  connection  therewith. 

That  the  National  Park  Service  made  a  survey  of  the 
site  is  shown  by  the  affidavit  of  John  L.  Nagle  (R. 
110-111).  The  area  was  thereafter  designated  as  an 
historic  site  by  the  Secretary  of  the  Interior  as  pro¬ 
vided  in  the  act. 

If  the  Congress  in  the  instant  case  had  itself  specifi¬ 
cally  made  the  determination  that  the  area  was  an 
historic  site,  and  that  its  taking  was  necessary  to  the 
carrying  out  of  the  Historic  Sites  Act,  that  determina¬ 
tion  would  not  be  subject  to  attack  in  the  Courts.  It 
is  settled  that  it  is  not  necessary  that  Congress  itself 
should  select  the  particular  land  which  goes  to  make  up 
the  historic  site.  Chappell  v.  United  States,  160  U.  S. 
510,  40  L.  ed.  510;  Kohl  v.  United  States,  51  U.  S.  367, 
23  L.  ed.  449;  Shoemaker  v.  United  States,  147  U.  S. 
282,  37  L.  ed.  170.  j 

The  rule  was  stated  by  the  Supreme  Court  in  the  case 
of  Shoemaker  v.  United  States,  Supra,  where  it  was 
said:  I 
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“The  adjudicated  cases  likewise  establish  the 
proposition  that  while  the  courts  have  power  to 
determine  whether  the  use  for  which  private  prop¬ 
erty  is  authorized  by  the  legislature  to  be  taken, 
is  in  fact  a  public  use,  yet,  if  this  question  is  de¬ 
cided  in  the  affirmative,  the  judicial  function  is 
exhausted;  that  the  extent  to  which  such  property 
shall  be  taken  for  such  use  rests  wholly  in  the 
legislative  discretion,  subject  only  to  the  restraint 
that  just  compensation  must  he  made. ’  ’  (Boldface 
ours.) 

In  that  case  the  Congress  had  delegated  to  the  Chief 
of  Engineers  of  the  United  States  Army,  the  Engineer 
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Commissioner  of  the  District  of  Columbia,  and  three 
citizens  to  be  appointed  by  the  President,  as  a  commis¬ 
sion  to  select  land  for  the  establishment  of  a  public  park 
in  the  District  of  Columbia,  just  as  here  Congress  dele¬ 
gated  to  the  Secretary  of  the  Interior  the  duty  of 
selecting  historic  sites.  The  fact  that  he  selected  as 
an  historic  site  an  area  which  a  Commission  created 
by  Congress  had  previously  recommended,  makes  the 
instant  case  even  stronger  than  the  Shoemaker  case. 

The  Congress  has  provided  for  no  judicial  review  of 
the  judgment  of  the  Secretary  of  the  Interior,  and  the 
right  to  such  review  does  not  arise  by  implication. 
That  the  site  designated,  comprising  as  it  does  the 
original  area  of  Old  St.  Louis,  is  an  historic  site  is  not 
open  to  dispute,  and  its  entrancing  history  need  not  be 
repeated  here.  The  bill  of  complaint  itself  recites  the 
history  of  the  area  in  sufficient  detail  to  justify  the 
discretion  of  the  Secretary  of  the  Interior  in  desig¬ 
nating  it  as  an  historic  site  (R.  5-6). 

This  court  itself  may  take  judicial  notice  of  matters 
of  history,  but  the  defendants  have  offered  affidavits 
which  recite  in  some  detail  a  few  of  the  many  historical 
events  which  took  place  within  the  area. 

Whether  a  more  feasible  plan  of  selecting  historic 
sites  and  preserving  and  maintaining  them,  or  whether 
a  small  or  a  large  area  should  be  included  in  any  his¬ 
toric  site  is  of  no  concern  to  the  courts.  The  question 
of  necessity  is  political  and  is  one  for  determination 
by  the  law-making  branch  of  the  government.  Boom 
Co.  v.  Patterson,  98  U.  S.  403,  406,  25  L.  ed.  206,  207; 
United  States  v.  Jones,  109  U.  S.  513,  518,  519,  27  L.  ed. 
1015;  Shoemaker  v.  United  States,  Supra. 

The  principle  is  stated  by  the  Supreme  Court  in 
Boom  Company  v.  Patterson,  Supra,  where  it  was  said: 
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“When  the  use  is  public,  the  necessity  or  ex¬ 
pediency  of  appropriating  any  particular  property 
is  not  a  subject  of  judicial  cognizance.  The  prop¬ 
erty  may  be  appropriated  by  an  act  of  the  legis¬ 
lature,  or  the  power  of  appropriating  it  may  be 
delegated  to  private  corporations  to  be  exercised 
by  them  in  the  execution  of  works  in  which  the 
public  is  interested. ’ ’  (Boldface  ours.) 

i 

Many  other  decisions  of  the  Supreme  Court  of  the 
United  States  might  be  cited  in  support  of  this  proposi¬ 
tion.  We  may  rest  the  proposition,  however,  by  stat¬ 
ing  that  if  the  use  be  a  public  one,  and  such  it  is  here 
beyond  question,  whether  the  necessity  exists  for  the 
taking,  and  the  extent  of  the  taking,  is  exclusively 
within  the  province  of  Congress  to  determine,  and 
Congress  has  vested  this  authority  in  the  Secretary 
of  the  Interior,  who  has  exercised  the  discretionary 
power  conferred  upon  him  by  law,  and  his  determina¬ 
tion  is  not  subject  to  review.  Kaw  Valley  Drainage 
District  v.  Metropolitan  Water  Company,  186  Fed.  313, 
319;  Backus  v.  Depot  Company,  169  U.  S.  557,  568,  42 
L.  ed.  853;  Monongahela  Navigation  Co.  v.  United 
States,  148  U.  S.  312,  37  L.  ed.  463;  United  States  v. 
Gettysburg  Electric  Railway  Co.,  Supra;  Adirondack 
Railway  Co.  v.  People,  176  U.  S.  335,  44  L.  ed.  492;  Sears 
v.  Akron,  246  U.  S.  242,  62  L.  ed.  688. 

This  court  has  had  occasion  recently  to  pass  upon 
all  the  other  objections  raised  by  the  plaintiffs  to  the 
validity  of  the  Historic  Sites  Act.  We  refer  to  the 
case  of  United  States  v.  Potomac  Electric  Power  Co., 
Supra.  In  that  case  the  United  States  filed  its  petition 
for  the  condemnation  of  certain  real  estate  of  the  de¬ 
fendant  Company.  Later  a  declaration  of  taking  was 
filed  by  the  United  States.  The  defendant  raised  sub- 
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stantiallv  the  same  questions  which  the  plaintiffs  herein 
have  set  out,  namely,  the  lack  of  statutory  authority  for 
the  taking  of  defendant’s  property,  and  for  the  closing 
of  the  streets  and  alleys  occupied  by  the  defendant’s 
conduits,  cables  and  appurtenances  used  in  connection 
with  the  transmission  of  electrical  energy;  that  there 
was  failure  to  give  adequate  assurance  that  there  would 
be  prompt  ascertainment  and  payment  of  full  and  just 
compensation;  that  the  taking  would  injuriously  affect 
and  materiallv  interfere  with  the  distribution  of  direct 
current  within  the  area  served  bv  the  sub-station  lo- 
cated  upon  the  land  to  be  taken  and,  that  certain  of 
its  property  used  as  an  integral  and  essential  part  of 
its  electrical  system  would  be  seriously  damaged,  com¬ 
pletely  destroyed,  or  rendered  useless  by  the  taking 
of  the  property  described  in  the  condemnation  petition. 

So,  in  that  case,  the  United  States  sought  to  condemn 
land  for  a  public  use,  namely  the  construction  of  a 
government  building.  In  this  case  the  defendants  are 
authorized  to  condemn  land  as  an  historic  site,  a  defi¬ 
nite  and  well  recognized  public  use.  In  the  Potomac 
Electric  Power  Company  case,  the  Secretary  of  the 
Treasury  proposed  to  acquire  the  land  under  a  statute 
by  which  he  “was  authorized  and  directed  to  acquire 
sites  in  the  District  of  Columbia  and  erect  thereon 
buildings  for  suitable  accommodation  of  the  executive 
departments  of  the  Government”;  in  this  case,  the  Sec¬ 
retary  of  the  Interior  proposed  to  acquire  the  land  in 
the  name  of  the  United  States,  under  an  act  of  Con¬ 
gress  under  which  he  is  authorized  to  acquire  and  pre¬ 
serve  for  public  use  historic  sites  for  the  inspiration 
and  benefit  of  the  people  of  the  United  States. 

In  that  case  the  Secretary  of  the  Treasury  selected 
a  site  no  more  definitely  determined  by  Congress  than 
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as  being  within  an  area  south  of  Pennsylvania  Avenue 
in  the  District  of  Columbia.  In  this  case  the  Secretary 
of  the  Interior  has  selected  a  site  more  specifically 
designated  by  the  Congress  itself  by  Public  Resolution 
No.  32,  73rd  Congress,  as  being  “on  the  western  bank 
of  the  Mississippi  River  at  or  near  the  site  of  Old  St. 
Louis’ ’  and  more  definitely  determined  by  the  j Com¬ 
mission  created  by  such  resolution,  and  finally  specifi¬ 
cally  designated  as  an  historic  site  by  the  Secretary 
of  the  Interior. 

The  holding  of  this  court  in  the  Potomac  Electric 
Power  Company  case  that  it  was  unnecessary  for  Con¬ 
gress  to  describe  particularly  the  land  to  be  taken  is 
in  harmony  with  all  the  authorities,  some  of  which  we 
have  heretofore  cited.  j 

In  that  case  the  funds  proposed  to  be  used  had  been 
appropriated  for  the  construction  of  “any  projects  of 
a  character  heretofore  constructed  or  carried  on  *  *  * 
directly  by  public  authority.”  The  specific  funds  had 
been  allocated  from  said  appropriation  to  the  Secre¬ 
tary  of  the  Treasury  as  the  acquiring  authority.  In 
this  case  a  part  of  the  funds  to  be  used  were  appro¬ 
priated  “to  provide  relief,  work  relief,  and  to  increase 
employment  by  providing  for  useful  projects”  and 
have  been  allocated  to  the  Secretary  of  the  Interior 
as  the  acquiring  authority  under  the  Historic  Sites 
Act.  The  remainder  of  the  funds  to  be  used  here  have 
been  deposited  in  the  Treasury  of  the  United  States 
by  the  City  of  St.  Louis. 

Upon  the  basis  of  these  decisions,  this  Court  can 
reach  no  other  conclusion  than  that  the  Historic  Sites 
Act  is  a  valid  enactment  authorizing  the  acquisition 
of  the  area  involved  in  this  litigation,  and  that  its 
selection  in  the  manner  prescribed  by  Congress  is  not 
subject  to  judicial  review.  I 
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m. 

The  Fresident  in  allocating  the  $6,750,000  of  the  moneys 
appropriated  by  the  Emergency  Relief  Appropria¬ 
tion  Act  of  1935  was  not  exercising  a  legislative 
function  and  such  allocation  is  valid. 

As  we  have  heretofore  stated,  this  is  a  suit  to  restrain 
the  use  of  federal  funds  appropriated  by  the  Emer¬ 
gency  Relief  Appropriation  Act  of  1935  and  allocated 
to  the  Secretary  of  the  Interior  by  Executive  Order 
No.  7253  for  the  purposes  therein  stated.  The  plain¬ 
tiffs  urge  that  the  act  making  the  appropriation  is 
unconstitutional  because  it  delegates  to  the  President 
the  power  to  legislate,  and  therefore,  the  allocation  of 
the  funds  by  such  Executive  Order,  being  in  the  nature 
of  a  legislative  act,  is  invalid.  In  these  contentions 
the  plaintiffs  do  not  differentiate  between  the  legisla¬ 
tive  function  of  making  appropriations,  and  the  execu¬ 
tive  function  of  planning  the  expenditure  of  moneys 
which  have  been  appropriated. 

It  is  urged  that  the  language  of  the  Emergency  Re¬ 
lief  Appropriation  Act  of  1935,  appropriating  money 
“in  order  to  provide  relief,  work  relief  and  to  increase 
employment  by  providing  for  useful  projects  *  *  * 

to  be  used  in  the  discretion  and  under  the  direction  of 
the  President  *  *  *”  does  not  authorize  the  alloca¬ 
tion  of  the  $6,750,000  for  the  purposes  specified  in  the 
order  of  allocation  because  (a)  such  language  consti¬ 
tutes  a  delegation  of  the  lawmaking  power,  and  is, 
therefore,  invalid,  and  (b)  that  the  language  “This 
appropriation  shall  be  available  for  the  following 
classes  of  projects,  and  the  amounts  to  be  used  for 
each  class  shall  not,  except  as  hereinafter  provided, 
exceed  the  respective  amounts  stated,  namely:” — limits 


69 


the  use  of  the  moneys  to  the  eight  classificatipns  set 
out  in  the  Act,  and  that  since  nothing  relating  to  his¬ 
toric  sites  is  included  within  these  classifications,  the 
allocation  made  by  Executive  Order  No.  7253  is  invalid. 

We  respectfully  submit  that  these  contentions  are 
without  merit,  and  cannot  be  maintained. 

With  respect  to  the  first  contention  the  plaintiffs 
rely  entirely  upon  the  decision  of  this  court  in  the  case 
of  Township  of  Franklin  v.  Tugwell,  et  al.,  Supra.  The 
decision  in  that  case,  however,  is  not  controlling,  as 
the  courts  have  always  recognized  that  the  constitu¬ 
tionality  of  a  law  depends  upon  the  facts  to  which  it  is 
sought  to  be  applied.  Foindexter  v.  GreenhoW.  114 
U.  S.  270,  29  L.  ed.  185;  Kansas  City  Southern  Railway 
Co.  v.  Anderson,  233  U.  S.  325,  58  L.  ed.  983.  j 
We  have  heretofore  pointed  out  some  of  the  funda¬ 
mental  differences  between  the  issues  presented  in 
the  Township  of  Franklin  case  and  those  presented  in 
the  case  at  bar.  The  Court  in  that  case  discussed  at 
some  length  the  provisions  of  the  Emergency  I  Relief 
Appropriation  Act  of  1935,  and  reviewed  the  decisions 
with  reference  to  the  delegation  of  legislative  powers 
by  Congress,  and  concluded  that,  “It  appears  that, 
insofar  as  this  case  is  concerned,  there  is  a  clearly  un¬ 
constitutional  delegation  of  legislative  power.  *  *  *” 
(Boldface  ours.) 

“We  are  not  here  confronted  with  an  appropria¬ 
tion  for  internal  improvements  of  a  national  char¬ 
acter  or  importance,  or  for  the  erection  of  public 
buildings,  or  the  grant  of  loans  to  a  state  or  mu¬ 
nicipality  to  carry  out  public  works  projects.  As 
to  these  we  might  find  in  the  nature  of  the;  objec¬ 
tive  a  well-beaten  path  by  which  to  supply  the 
omitted  means  to  that  end.  But  here  we  have 
neither  path  nor  program.”  (Boldface  ours.) 
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In  the  case  here  under  consideration,  we  fortunately 
have  both  a  path  and  a  program  established  by  Acts  of 
Congress  other  than  the  Appropriations  Act  brought 
into  question.  These  Acts  are  Public  Resolution  No. 
32,  73rd  Congress,  establishing  the  United  States  Terri¬ 
torial  Expansion  Memorial  Commission,  and  the  His¬ 
toric  Sites  Act,  approved  August  21,  1935,  both  of 
which  have  been  discussed.  This  Court  will  consider 
these  statutes  in  disposing  of  the  questions  presented 
by  the  plaintiffs  here.  McLean  v.  United  States,  226 
U.  S.  374,  57  L.  ed.  260. 

The  Constitution  (Article  I,  Sec.  9,  Cl.  7)  declares 
that  “no  money  shall  be  drawn  from  the  Treasury  but 
in  consequence  of  appropriations  made  by  law ;  ’  \ 

This  restriction,  it  is  apparent,  operates  rather  upon 
the  officials  of  the  Treasury  Department  than  upon 
Congress.  In  other  words,  th^  appropriating  power 
of  Congress  does  not  go  further  than  to  authorize  the 
expenditure  of  public  moneys  of  the  United  States. 
Campagna  v.  United  States,  26  Ct.  Cl.  317.  This  neces¬ 
sarily  implies  that  it  may  establish  such  instrumentali¬ 
ties  or  prescribe  such  rules  and  regulations  as  will 
give  assurance  that  the  moneys  appropriated  will  be 
actually  used  for  the  purposes  for  which  the  appro¬ 
priation  is  made.  Thus,  the  absolute  control  of  the 
moneys  of  the  United  States  being  in  Congress,  it  is 
entirely  within  the  power  of  Congress  to  make  a  law 
appropriating  money  for  the  support  of  the  Govern¬ 
ment  of  the  United  States,  and  the  performance  of 
any  function  within  its  authority  and  specifying  the 
agency  or  instrumentality  to  allocate  and  supervise 
the  expenditure  of  such  funds.  Hart  v.  United  States, 
16  Ct.  Cl.  484,  affirmed  in  118  U.  S.  62,  30  L.  ed.  96; 
Union  Bridge  Co.  v.  United  States,  204  U.  S.  364,  51  L. 


71 


i 


ed.  523.  And  a  general  appropriation  necessarily  im¬ 
plies  an  application  according  to  the  discretion  of  the 
agency  of  the  government  which  is  charged  with  the 
expenditure  of  the  funds  for  the  purposes  for  which 
they  were  appropriated.  Gratiot  v.  United  States,  4 
How.  80, 114, 11  L.  ed.  884,  900.  j 

So  long,  therefore,  as  the  appropriation  is  for  a  fed¬ 
eral  purpose,  the  Congress  may  make  the  appropria¬ 
tion  in  any  form  it  deems  wise.  It  is  not  required  to 
prescribe  the  details  of  an  extended  program  of  useful 
public  projects. 

We  do  not  understand  that  the  plaintiffs  claim  that 
the  providing  of  relief,  work  relief  and  the  increasing 
of  employment  by  providing  for  useful  projects  is  not 
a  function  of  the  Federal  Government.  Certainly,  it 
has  been  recognized  as  such  since  the  foundation  of 
our  Government.  Except  for  the  emergency  which 
furnished  the  occasion  for  the  appropriation  in  ques¬ 
tion  and  the  size  of  the  fund  appropriated,  there  is 
nothing  new,  either  in  theory  or  in  practice,  in  the 
manner  of  making  the  appropriation  as  was  done  by 
the  Emergency  Relief  Appropriation  Act  of  1935. 

It  has  been  held  repeatedly  by  the  Supreme  j  Court 
of  the  United  States  that  the  Constitution  is  to  be  inter¬ 
preted  in  the  light  of  the  principles  and  history  which 
were  familiarly  known  to  its  framers.  Ex  parte  Wil¬ 
son,  114  U.  S.  417,  422,  29  L.  ed.  89,  91;  Smith  v.  Ala¬ 
bama,  124  U.  S.  465,  478,  31  L.  ed.  508,  512.  j 
That  court  said  in  South  Carolina  v.  United  States, 
199  U.  S.  437,  450,  50  L.  ed.  261,  265 : 

“To  determine  the  extent  of  the  grants  of 
power,  we  must,  therefore,  place  ourselves,  in  the 
position  of  the  men  who  framed  and  adopted  the 
Constitution,  and  inquire  what  they  must  have  un- 
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derstood  to  be  the  meaning  and  scope  of  these 
grants.’  ’ 

Let  us  see  what  the  practice  was  at  that  period  with 
respect  to  making  appropriations. 

Originally  appropriations  by  the  English  Parlia¬ 
ment  were  couched  in  the  most  general  terms.  Money 
was  requested  by  the  Monarch  for  a  purpose  no  more 
definite  than  that  of  waging  war  with  France.  (Mait¬ 
land,  Constitutional  History  of  England  (1926)  183- 
184.)  Even  following  the  Revolution  in  1688,  a  certain 
annual  sum  was  assigned  for  the  use  of  the  army,  a 
certain  sum  for  the  navy,  a  lump  sum  was  voted  for 
the  civil  list,  and  this  practice  was  followed  with  refer¬ 
ence  to  other  sums  appropriated  to  provide  for  the 
expenses  of  the  Government.  Within  these  broad 
categories,  the  purposes  to  which  the  public  revenues 
should  be  devoted  was  left  entirely  to  the  executive. 
It  was  not  until  the  nineteenth  century  that  appropria¬ 
tion  acts  became  more  and  more  detailed.  (Maitland, 
Constitutional  History  of  England  (1926)  310,  385.) 
Such  details,  however,  did  not  come  from  Parliament, 
they  came  from  the  Cabinet,  that  is  to  say,  from  the 
executive.  In  short,  at  the  time  of  the  adoption  of  our 
Constitution,  it  was  the  executive,  not  the  legislature, 
who  planned  expenditures,  and  it  vras  the  legislature 
which  appropriated  the  money. 

Early  American  practice  followed  the  English 
model.  While  under  the  Articles  of  Confederation,  the 
Congress  was  also  the  executive.  The  following  is  the 
appropriation  voted  by  the  Congress  of  the  Confedera¬ 
tion  on  July  18,  1785,  for  that  year: 
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Civil  Department  . $122,331.00 

Military  Department  .  187,224.32 

Marine  Department .  30,000.00 

Indian  Treaties .  5,000.00 

Federal  Buildings  .  30,000.00 

Contingencies  .  60,000.00  j 


(See  29  Journals  of  the  Continental  Congress  (Fitz¬ 
patrick’s  ed.  1933)  543.)  ! 

So  it  will  be  observed  that  the  constitutional  pro¬ 
vision  with  reference  to  the  appropriation  of  money 
was  adopted  at  a  time  when  lump  sum  appropriations 
to  be  expended  for  governmental  functions  were  prac¬ 
tically  the  only  method  of  making  such  appropria¬ 
tions. 

The  United  States  Supreme  Court,  speaking  through 
Mr.  Justice  Miller,  said  in  the  case  of  Burrow-Giles 
Lithographic  Co.  v.  Sarony,  111  U.  S.  53,  57,  28  L.  ed. 
349,  351,  that: 

“The  construction  placed  upon  the  Constitution 
by  the  first  Act  of  1790,  and  the  Act  of  1802,  by 
the  men  who  were  contemporary  with  its  forma¬ 
tion,  many  of  whom  were  members  of  the  Con¬ 
vention  which  framed  it,  is  of  itself  entitled  to 
very  great  weight ;  and  when  it  is  remembered  that 
the  rights  thus  established  have  not  been  disputed 
during  a  period  of  nearly  a  century,  it  is  almost 
conclusive.  ’  ’ 

It  is  submitted  that  not  only  was  the  first  appropria¬ 
tion  act  passed  by  the  Congress  of  the  United  States 
couched  in  broad  and  general  terms,  but  this  practice 
has  continued  to  the  present  day.  j 

The  first  appropriation  act  under  the  Constitution 
which  received  President  Washington’s  approval  on 
September  29,  1789,  is  quoted  in  its  entirety: 
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“ An  act  making;  appropriations  for  the  present 
year:  Section  1.  Be  it  enacted  by  the  Senate  and 
House  of  Representatives  of  the  United  States  of 
America  in  Congress  assembled,  That  there  be 
appropriated  for  the  service  of  the  present  year, 
to  be  paid  out  of  the  monies  which  arise,  either 
from  the  requisitions  heretofore  made  upon  the 
several  states,  or  from  the  duties  on  impost  and 
tonnage,  the  following  sums,  viz.  A  sum  not  ex¬ 
ceeding  two  hundred  and  sixteen  thousand  dollars 
for  defraying  the  expenses  of  the  civil  list,  under 
the  late  and  present  government:  a  sum  not  ex¬ 
ceeding  one  hundred  and  thirty-seven  thousand 
dollars  for  defraying  the  expenses  of  the  depart¬ 
ment  of  war ;  a  sum  not  exceeding  one  hundred  and 
ninety  thousand  dollars  for  discharging  the  war¬ 
rants  issued  bv  the  late  board  of  treasurv,  and 
remaining  unsatisfied:  and  a  sum  not  exceeding 
ninety-six  thousand  dollars  for  paying  the  pen¬ 
sions  to  invalids.”  1  Stat.  95. 

This  act,  passed  by  the  men  who  were  contemporary 
with  the  formation  of  the  Constitution  and  manv  of 
whom  were  members  of  the  convention  which  framed 
it,  would  certainlv  indicate  that  thev  construed  the 
appropriating  power  of  Congress  to  permit  the  appro¬ 
priation  of  funds  in  general  terms,  leaving  the  planning 
of  the  expenditures  to  the  executive  branch  of  the 
government. 

The  second  Appropriation  Act,  approved  March  26, 

1790  (1  Stat.  104)  proceeded  in  the  same  general  cate¬ 
gories  as  the  first,  but  also  contained  certain  more 
specific  items. 

The  third  Appropriation  Act,  approved  February  11, 

1791  (1  Stat.  190)  contained  only  the  same  generalities 
as  the  first,  and  the  grant  for  the  civil  list  was  stated 
to  be  based  ujjou  estimates  of  the  Secretary  of  the 
Treasury. 
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The  principles  which  justify  the  validity  of  the  ap¬ 
propriation  act  under  discussion  here,  find  overwhelm¬ 
ing  support  in  the  unbroken  legislative  practice  which 
has  prevailed  from  the  passage  of  the  first  appropria¬ 
tion  act  quoted  above  to  the  present  day.  Practically 
every  volume  of  the  United  States  statutes  contains  one 
or  more  acts  of  Congress  making  appropriations  and 
leaving  the  expenditure  of  the  sums  appropriated  to 
the  almost  unfettered  discretion  of  the  executive.  Let 
us  examine  in  chronolgoical  order  some  of  the  acts 
which  warrant  this  conclusion : 

Act  of  March  20,  1794  (1  St  at.,  345):  That  a 
sum  of  $1,000,000,  in  addition  to  the  provisions 
heretofore  made,  be  appropriated  to  defray  any 
expenses  which  may  be  incurred,  in  relation  to  the 
intercourse  between  the  United  States  and  foreign 
nations,  to  be  paid  out  of  any  moneys,  which  may 
be  in  the  Treasury,  not  otherwise  appropriated, 
and  to  be  applied,  under  the  direction  of  the  Presi¬ 
dent  of  the  United  States,  who,  if  necessary,  is 
hereby  authorized  to  borrow  the  whole  or  any  part 
of  the  said  sum  of  $1,000,000;  an  account  jof  the 
expenditure  whereof,  as  soon  as  may  be,  shall  be 
laid  before  Congress.  *  *  *  i 

Act  October  31,  1803  (2  Stat.,  345):  An  act  to 
enable  the  President  of  the  United  States  to  take 
possession  of  the  territories  ceded  by  France  to 
the  United  States  by  the  treaty  concluded  at  Paris, 
on  the  30th  of  April  last;  and  for  the  temporary 
government  thereof. 

The  above-cited  act  provided  as  follows:  “  *  *  * 
and  so  much  of  the  sum  appropriated  by  the  said 
act  as  may  be  necessary  is  hereby  appropriated 
for  the  purpose  of  carrying  this  act  into  effect ;  to 
be  applied  under  the  direction  of  the  President  of 
the  United  States.’ 9 

Act  of  January  15,  1811  (3  Stat.,  471) :  An  act 
to  enable  the  President  of  the  United  States,  under 
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certain  contingencies,  to  take  possession  of  the 
country  lying  east  of  the  River  Perdido,  and  south 
of  the  State  of  Georgia  and  the  Mississippi  terri¬ 
tory,  and  for  other  purposes. 

Section  2  appropriates  $100,000  for  defraying 
such  expenses  as  the  President  may  deem  neces¬ 
sary  for  obtaining  possession  as  aforesaid,  and  the 
security  of  said  territory,  to  be  applied  under  the 
direction  of  the  President,  out  of  any  moneys  in 
the  Treasury  not  otherwise  appropriated. 

Act  of  March  3,  1839  (5  Stat.,  355) :  An  act  giv¬ 
ing  the  President  of  the  United  States  additional 
powers  for  the  defense  of  the  United  States;  au¬ 
thorized  to  resist  any  attempt  on  the  part  of  Great 
Britain  to  enforce  by  arms  her  claim  to  jurisdic¬ 
tion  over  that  part  of  State  of  Maine  which  is  in 
dispute. 

Section  5  appropriates  the  sum  of  $10,000,000, 
which  is  placed  at  the  disposal  of  the  President 
for  the  purpose  of  executing  the  provisions  of  said 
act  etc 

Act  June  29,  1854  (10  Stat.,  391):  An  act  to 
enable  the  President  of  the  United  States  to  fulfill 
the  third  article  of  the  treaty  between  the  United 
States  and  Mexico  of  December  30, 1853,  provides : 
4  4  That  the  sum  of  $10,000,000  be,  and  the 
same  is  hereby  appropriated  out  of  any  money  in 
the  Treasury  not  otherwise  appropriated,  to  enable 
the  President  of  the  United  States  to  fulfill  the 
stipulation  in  the  third  article  of  the  treaty  be¬ 
tween  the  United  States  and  the  Mexican  Republic, 
of  the  30th  of  December,  1853.  *  *  *” 

Act  July  31, 1861  (12  Stat.,  283) :  Appropriated 
the  sum  of  $2,000,000  4  4  to  be  expended,  under  the 
direction  of  the  President  of  the  United  States, 
in  supplying  and  defraying  the  expenses  of  trans¬ 
porting  and  delivering  such  arms  and  munitions 
of  war  as  in  his  judgment  may  be  expedient  and 
proper  to  place  in  the  hands  of  any  of  the  loyal 
citizens  residing  in  any  of  the  States  in  which  the 
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inhabitants  are  in  rebellion  against  the  Govern¬ 
ment,  *  *  *”  | 

Act  July  31,  1861  (12  Stat.,  283) :  Appropriates 
$10,000,000  4  4  to  be  expended  under  the  direction  of 
the  President  of  the  United  States  for  the  purchase 
of  arms  for  the  use  of  the  regular  troops  of  the 
United  States.  ” 

Joint  resolution  October  12, 1888  (25  Stat.,  631) : 
Aid  to  sufferers  from  yellow  fever.  44  That  the 
sum  of  $100,000,  or  so  much  thereof  as  may  be 
necessary,  be  and  the  same  is  hereby  appropriated 
out  of  any  monev  in  the  Treasurv  not  otherwise 
appropriated  to  be  expended  under  the  direction 
of  the  President  of  the  United  States  whenever 
in  his  opinion  such  expenditure  will  tend  to  the 
eradication  of  the  epidemic  of  yellow  fever  now 
prevailing  in  the  United  States  or  its  spread  from 
State  to  State.”  I 

Act  June  28,  1902  (32  Stat.,  481) :  Panama 
(Isthmian)  Canal:  An  act  to  provide  for  the  con¬ 
struction  of  a  canal  connecting  the  waters  of  the 
Atlantic  and  Pacific  Oceans,  authorizes  the  Presi¬ 
dent  to  acquire  all  necessary  rights,  privileges, 
franchises,  property,  etc.,  and  to  construct  the 
Canal  and  works  appurtenant  thereto.  For  this 
purpose  there  was  created  the  Isthmian  Canal 
Commission.  4  4  Said  Commission  shall  in  all  mat¬ 
ters  be  subject  to  the  direction  and  control  of  the 
President.  ’  ’  j 

Various  appropriation  acts  were  passed  by  Con¬ 
gress  for  the  purposes  of  the  above-cited  act  carry¬ 
ing  the  clause  4  4  to  be  expended  under  the  direction 
of  the  President  in  accordance  with  the  said  act.” 

For  relief,  protection,  and  transportation  of 
American  citizens  in  Europe:  Public  Resolution 
No.  41,  August  3,  1914  (38  Stat.,  p.  776),  $250,000; 
Public  Resolution  No.  42,  August  5,  1914  (38  Stat., 
p.  776),  $2,500,000.  #  ! 

These  resolutions  provide  that  the  funds  in 
question  are  4  4  to  be  expended  at  the  discretion  of 
the  President.” 


! 
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Deficiency  Act,  March  9,  1898:  National  de¬ 
fense  :  For  the  national  defense,  and  for  each  and 
every  purpose  connected  therewith,  to  be  expended 
at  the  discretion  of  the  President,  and  to  remain 
available  until  January  1,  1899,  $50,000,000. 

Deficiency  Act,  April  17,  1917  (40  Stat.,  p.  28) : 
National  security  and  defense:  4 ‘For  the  national 
security  and  defense,  and  for  each  and  every  pur- 
•  pose  connected  therewith,  to  be  expended  at  the 
discretion  of  the  President,  and  to  be  immediately 
available  and  to  remain  available  until  December 
31,  1917,  $100,000,000.” 

Sundry  Civil  Act,  July  1, 1918  (40  Stat.,  p.  635) : 

National  securitv  and  defense:  For  the  national 

•> 

security  and  defense,  and  for  each  and  every  pur¬ 
pose  connected  therewith,  to  be  expended  at  the 
discretion  of  the  President,  $50,000,000. 

Act  of  February  25,  1919  (40  Stat.  1161) :  Euro¬ 
pean  food  relief :  An  Act  providing  for  the  relief 
of  such  populations  in  Europe,  and  other  countries 
contiguous  thereto,  outside  of  Germany,  German- 
Austria,  Hungary,  Bulgaria  and  Turkey,  as  may 
be  determined  upon  by  the  President  as  necessary. 

Provides  for  the  participation  of  this  Govern¬ 
ment  in  furnishing  foodstuffs  and  other  urgent 
supplies  to  certain  European  countries. 

The  above  cited  Act  provides  as  follows : 
“*  *  *  as  may  be  determined  upon  by  the 

President  from  time  to  time  as  necessarv,  and  for 
each  and  every  purpose  connected  therewith,  in 
the  discretion  of  the  President,  there  is  appro¬ 
priated  out  of  any  money  in  the  Treasury  not 
otherwise  appropriated  $100,000,000,  which  may 
be  used  as  a  revolving  fund  *  * 

A  long  list  of  similar  acts  will  be  found  in  Appendix 
n  of  this  brief. 

These  acts  clearly  show  that  the  example  set  by 
the  First  Congress  has  been  followed  all  through  our 
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history.  Numerous  provisions  in  recent  appropria¬ 
tion  acts  might  be  cited  to  show  that  the  practice  is  still 
continued.  j 

The  result  of  holding  that  the  appropriation  here 
under  attack  is  void  as  constituting  an  unlawful  dele¬ 
gation  of  legislative  power,  as  was  said  by  the  Supreme 
Court  in  United  States  v.  Curtiss-Wright  Export  Corp., 
et  al.  (Decided  December  21,  1936):  I 

“  would  be  to  stamp  this  multitude  of  comparable 
acts  and  resolutions  as  likewise  invalid,  j  And 
while  this  court  may  not,  and  should  not,  hesitate 
to  declare  acts  of  Congress,  however  many  times 
repeated,  to  be  unconstitutional  if  beyond  all  ra¬ 
tional  doubt  it  finds  them  to  be  so,  an  impressive 
array  of  legislation  such  as  we  have  just  set  forth, 
enacted  by  nearly  every  Congress  from  the  be¬ 
ginning  of  our  national  existence  to  the  present 
day,  must  be  given  unusual  weight  in  the  process 
of  reaching  a  correct  determination  of  the  prob¬ 
lem.  A  legislative  practice  such  as  we  have  here, 
evidenced  not  by  only  occasional  instances,  but 
marked  by  the  movement  of  a  steady  stream  for 
a  century  and  a  half  of  time,  goes  a  long  way  in 
the  direction  of  proving  the  presence  of  unassail¬ 
able  ground  for  the  constitutionality  of  the  prac¬ 
tice,  to  be  found  in  the  origin  and  history  of  the 
power  involved,  or  in  its  nature,  or  in  both  com¬ 
bined. 

******* 

i 

“The  uniform,  long-continued  and  undisputed 
legislative  practice  just  disclosed  rests  upon  an 
admissible  view  of  the  Constitution  which*  even 
if  the  practice  found  far  less  support  in  principle 
than  we  think  it  does,  we  should  not  feel  at  liberty 
at  this  late  day  to  disturb.” 

We  submit,  therefore,  that  an  appropriation  made 
for  useful  public  projects,  and  leaving  to  the  President 
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the  determination  of  those  which  will  provide  relief, 
work  relief  and  increase  employment  is  valid. 

This  Act  was  not  passed  unnoticed  by  the  Congress, 
nor  was  it  passed  without  knowledge  as  to  its  purposes. 
The  Congress  itself  has  provided  that  it  shall  be  ad¬ 
vised  as  to  the  amount  of  funds  required  for  the  sup¬ 
port  of  the  government  from  year  to  year,  and  has 
provided  for  the  accounting  for  such  funds  as  it  may 
from  time  to  time  appropriate. 

Under  the  Budget  and  Accounting  Act  of  1921  (c.  18, 
42  Stat.  20,  Sec.  1,  et  seq.,  Title  31  U.  S.  C.  A.)  the 
President  is  required  to  transmit  to  Congress  on  the 
first  day  of  each  regular  session,  the  budget,  which 
shall  set  forth,  among  other  things,  the  estimates  of 
the  expenditures  and  appropriations  necessary  in  his 
judgment  for  the  support  of  the  government  for  the 
ensuing  fiscal  year.  All  expenditures  are  subject  to 
the  approval  of  the  General  Accounting  Office  which 
shall  be  independent  of  the  executive  departments  and 
under  the  control  and  direction  of  the  Comptroller 
General  of  the  United  States  who  shall  be  removed 
from  office  only  by  the  Congress. 

In  pursuance  to  this  Act,  the  President,  on  January 
3,  1935,  submitted  to  the  Congress  the  budget  of  the 
United  States  Government  for  the  fiscal  year  ending 
June  30,  1936.  In  his  message  to  the  Congress,  the 
President  stated: 

4  4  The  estimated  expenditures  for  recovery  and 
relief  during  1936  are  placed  at  $4,110,000,000  ex¬ 
cluding  $472,000,000  for  the  Agricultural  Adjust¬ 
ment  Administration.  I  recommend  that  $4,000,- 
000,000  be  appropriated  by  the  Congress  in  one 
sum,  subject  to  allocation  by  the  Executive  princi¬ 
pally  for  giving  work  to  those  unemployed  on  the 
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relief  rolls.  An  estimate  of  expenditure  covering 
this  amount  is  included  in  the  Budget.”  I 

And  on  Page  88  of  said  Budget,  we  find  an  estimate 
of  four  billion  dollars, 

“To  provide  relief  from  the  hardships  attribut¬ 
able  to  unemployment  or  resulting  conditions,  to 
alleviate  distress,  etc. ;  to  be  made  in  one  fund  for 
better  control  and  coordination  of  such  relief  work 
by  the  executive  as  conditions  may  require  (the 
text  of  the  appropriating  provisions  to  be  worked 
out  with  the  Congress).” 

j 

The  Congress,  therefore,  had  been  advised  by  the 
executive  as  to  the  amount  necessary  in  his  judgment 
for  the  support  of  the  government  in  the  matter  of 
alleviating  distress  and  providing  relief.  The  Com¬ 
mittees  of  Congress  held  lengthy  hearings  and  the 
Joint  Resolution  emerged  in  its  present  form,  appro¬ 
priating  $4,880,000,000,  “in  order  to  provide  relief, 
w^ork  relief  and  to  increase  employment  by  providing 
for  useful  projects,”  said  sum  to  be  used  in  the  discre¬ 
tion  and  under  the  direction  of  the  President. 

j 

A  report  of  the  operations  under  the  Joint  Resolu¬ 
tion  is  required  to  be  submitted  to  Congress  before  the 
10th  day  of  January  in  each  of  the  next  three  regular 
sessions  of  Congress,  which  report  must  include  a 
statement  of  the  expenditures  made  and  obligations  in¬ 
curred  by  classes  and  amounts. 

The  President,  so  far  as  the  present  project  is  con¬ 
cerned,  is  not  required  to  exercise  any  legislative 
authority  whatever,  and  he  has  exercised  no  such 
authority.  He  has  merely  allocated  to  the  Secretary  of 
the  Interior,  the  person  charged  with  the  acquisition 
of  historic  sites,  a  sum  with  which  to  acquire  the  his¬ 
toric  site  designated  pursuant  to  another  act  of  Con- 
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gTess  and  commence  the  work  necessary  to  the  preser¬ 
vation  and  maintenance  of  such  site  and  the  erection 
of  such  memorials  and  museums  as  in  his  discretion 
mav  be  desirable. 

In  making  this  allocation,  the  President  is  not  exer¬ 
cising  a  legislative  function  such  as  this  Court  stated 
was  exercised  by  him  in  the  Township  of  Franklin 
case.  He  did  not  create  new  agencies  of  the  Govern¬ 
ment — a  purely  legislative  power — as  this  Court  held 
he  did  in  the  Township  of  Franklin  case,  but  the 
agencies  which  recommended  plans  for  the  commemo¬ 
ration  of  historic  events  which  occurred  within  the 
area,  and  selected  the  site  to  be  acquired,  were  created 
by  the  Congress. 

The  President  in  making  the  allocation  has  not  pre¬ 
scribed  the  functions  and  duties  of  the  agency  to  which 
the  allocation  is  made,  as  this  Court  found  was  done  in 
the  Township  of  Franklin  case,  but  the  functions  and 
duties  of  the  Secretary  of  the  Interior  in  acquiring 
historic  sites  have  been  prescribed  by  the  Congress. 

The  object  for  which  the  allocation  was  made  was 
not  one  which  “invades  the  reserved  powers  of  states 
because  it  attempts  to  reach  and  control  matters  over 
which  the  Constitution  has  given  Congress  no  power,” 
as  was  stated  by  this  court  was  done  in  the  Township 
of  Franklin  case,  but  on  the  other  hand,  “the  end  to 
be  attained”  by  the  allocation  of  these  funds  “is 
legitimate  and  lies  within  the  scope  of  the  Constitu¬ 
tion.” 

The  allocation  of  the  funds  to  this  project  is  a  means 
appropriate  to  the  attainment  of  the  end  declared  to  be 
sought,  that  of  providing  work  relief  and  increasing 
employment  by  providing  for  useful  projects. 

With  respect  to  the  contention  of  the  plaintiffs  that 
the  funds  appropriated  by  said  act  were  to  be  used  only 
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for  the  purposes  designated  in  the  eight  classifications 
set  out  in  the  act,  it  is  only  necessary  to  cite  some  of 
the  provisions  of  the  act  itself.  Nowhere  in  the  classi¬ 
fications  referred  to  is  there  any  mention  of  the  con¬ 
struction  of  warships,  or  the  purchase  of  munitions  or 
military  or  naval  supplies,  yet  the  Congress,  contem¬ 
plating  that  some  of  the  funds  might  be  used  for  such 
purposes,  provided  against  such  use.  (See  Sec.  1.) 

Section  two  of  the  act  provides  for  the  use  of  a  part 
of  the  fund  for  the  payment  of  compensation  by,  and 
administrative  expenses  of  the  United  States  Em¬ 
ployees ?  Compensation  Commission  only  up  to  June  30, 
1936,  without  specific  appropriations  therefor.  Sec.  3 
of  the  Act  provides  for  the  authorization  of  expendi¬ 
tures  of  a  part  of  the  funds  for  supplies  and  equip¬ 
ment,  reporting  services,  rental,  purchase,  operation 
and  maintenance  of  motor  propelled  passenger  carry¬ 
ing  vehicles,  and  such  other  expenses  as  may  be  deter¬ 
mined  by  the  President  to  be  necessary  to  the  accom¬ 
plishment  of  the  objectives  of  the  act.  It  is  provided 
by  Sec.  11  that  no  part  of  the  funds  appropriated  by 
the  act  shall  be  expended  for  administrative  expenses 
of  any  other  government  agency  unless  additional 
work  is  imposed  upon  such  agency  by  reason  I  of  the 
Act.  j 

We  submit  that  these  provisions  show  conclusively 
that  it  was  never  intended  by  the  Congress  to  limit  the 
expenditure  of  the  appropriation  to  those  exact  and 
particular  items  specified  in  the  eight  classifications 
contained  in  the  act.  But  it  was  clearly  contemplated 
that  the  funds  appropriated  thereby  would  be  used  for 
any  useful  project  “of  a  national  character  or  im¬ 
portance”  which  would  provide  relief,  work  relief  and 
increase  employment.  That  such  will  result  from  the 
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carrying  out  of  the  intention  to  acquire  the  site  in¬ 
volved  here,  and  from  its  restoration,  rehabilitation, 
or  the  construction  and  maintenance  of  museums 
thereon  is  beyond  dispute. 

It  is  apparent,  therefore,  that  the  intended  purchase 
or  condemnation  of  the  property  within  the  area  desig¬ 
nated  as  an  historic  site  is  clearlv  authorized  bv  the 

*  v 

Historic  Sites  Act,  since  such  acquisition  will  not  obli¬ 
gate  the  general  fund  of  the  Treasury  for  the  payment 
of  such  property,  because  Congress  has  appropriated 
money  which  is  available  for  that  purpose. 

CONCLUSION. 

It  is  clear  from  the  record  in  this  case,  not  only  that 
the  plaintiffs  are  not  entitled  to  an  injunction  pendente 
lite,  but  that  their  complaint  is  so  lacking  in  merit  that 
no  ground  for  any  relief  is  presented. 


Respectfully  submitted, 


Box  Geaslin, 

711  Transportation  Bldg., 
Washington,  D.  C., 

Amicus  Curiae. 


Counsel  for : 

United  States  Territorial  Expansion 
Memorial  Commission. 


Of  Counsel: 

Wm.  D.  Mitchell, 

711  Transportation  Bldg., 
Washington,  D.  C. 

Washington,  D.  C., 
December  29,  1936. 
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AREAS  ADMINISTERED  BY  THE  NATIONAL  PARK  SERVICE. 

TABLE  NO.  1.— NATIONAL  PARKS. 

(Number  2(5;  total  area,  8,744,518.(54  acres) 

Dato  Statute  Area 
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Grand  Canyon.  North  Central  Fob.  26, 1919 «  40  Stat.  1175*  045,808.79  A  highly  colored,  milo  deep 

Arizona,  Feb.  25,  1927  a  44  Stat.  1238*  gorgo.  Ono  of  world’s  grcat- 

Mar.  7, 1928  a  45  Stat.  200-234*  eat  spectacles. 
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Mount  Rainier.  West  Central  Wash-  Mar.  2,  1899  30  Stat.  993*  241,782.00  Glacier  system  far  exceeding 

ington.  May  28,  1926  2  45  Stat.  668*  in  size  and  imprcssivo 

Jan.  31,  1931  2  46  Stat.  1047*  beauty  that  of  any  other  in 

the  United  States.  Famous 
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3  Donated  in  whole  or  in  part  to  the  United  States. 
fl  In  Georgia,  5,779.15  acres;  in  Tennesseo,  172.17  acres. 
*  By  Act. 
fBy  proclamation. 

X  By  joint  resolution. 
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APPENDIX  II. 

Lump  Sum  Appropriation  Acts  Where  the  Expendi¬ 
ture  was  Left  to  the  Discretion  of  an  Executive 
Agency.  | 

Act  of  August  20,  1789  (1  Stat.  54) :  $20,000  for 
“  defraying  the  expense  of  negotiating  and  treating 
with  the  Indian  tribes.’ ’  | 

Act  of  March  26,  1790  (1  Stat.  104,  105) :  $10,000  to 
the  President  4 ‘for  the  purpose  of  defraying  the  con¬ 
tingent  charges  of  government.”  ! 

Act  of  July  1,  1790  (1  Stat.  128) :  $40,000  to  the 
President  “for  the  support  of  such  persons  as  he  shall 
commission  to  serve  the  United  States  in  foreign  parts 
and  for  the  expense  incident  to  the  business  in  which 
they  may  be  employed.  ’ 9  I 

Act  of  May  8,  1792  (1  Stat.  284,  285):  $50,000  “to 
defray  any  expense  which  may  be  incurred  in  relation 
to  the  intercourse  between  the  United  States  and  for¬ 
eign  nations  *  *  *  to  be  applied  under  the  direc¬ 

tion  of  the  President.” 

Act  of  March  3,  1807  (2  Stat.  443) :  $150,000  ‘‘to  en¬ 
able  the  President  of  the  United  States  to  cause  the 
ports  and  harbors  of  the  United  States  to  be  better 
fortified  and  protected.”  j 

Act  of  June  14,  1809  (2  Stat.  547):  $750,000  “for 
the  purpose  of  completing  the  fortifications  com¬ 
menced  for  the  security  of  the  seaport  towns  and  har¬ 
bors  of  the  United  States,  and  territories  thereof;  and 
for  erecting  such  fortifications  as  may,  in  the  opinion 
of  the  President  of  the  United  States,  be  deemed  nec¬ 
essary  for  the  protection  of  the  northern  and  western 
frontiers.” 


% 


Act  of  April  1,  1836  (5  Stat.  S) :  $500,000  “for  sup¬ 
pressing  Indian  hostilities  in  Florida.” 

Act  of  May  8,  1S46  (9  Stat.  6,  7) :  $30,000  for  con¬ 
tingent  expenses  of  all  the  missions  abroad. 

Act  of  August  10,  1846  (9  Stat.  85,  96) :  $25,000  for 
carrying  into  effect  the  acts  for  the  suppression  of  the 
slave  trade,  including  the  support  of  recaptured  Afri¬ 
cans,  and  their  removal  to  their  countrv. 

Act  of  August  10,  1846  (9  Stat.  85,  96) :  $30,000  for 
contingent  expenses  of  foreign  intercourse. 

Act  of  March  3,  1852  (10  Stat.  2) :  $6,000  “for  the 
relief  of  American  citizens  lately  imprisoned  and 
pardoned  by  the  Queen  of  Spain,  and  who  are  out  of 
the  limits  of  the  United  States,  the  same  to  be  ex¬ 
pended  under  the  direction  of  the  President  of  the 
United  States.” 

Act  of  July  31,  1861  (12  Stat.  283) :  $10,000,000  “to 
be  expended  under  the  direction  of  the  President  of 
the  United  States,  for  the  purchase  of  arms  for  the 
use  of  the  volunteers  and  regular  troops  of  the  United 
States.” 

Act  of  August  5,  1861  (12  Stat.  316) :  $100,000  “for 
contingencies  of  fortifications,  to  be  used  and  applied 
under  the  direction  of  the  Secretary  of  AVar.” 

Act  of  April  16,  1862  (12  Stat.  376,  378) :  $100,000 
“to  be  expended  under  the  direction  of  the  President 
of  the  United  States,  to  aid  in  the  colonization  and  set¬ 
tlement  of  such  free  persons  of  African  descent  now 
residing  in  said  District,  including  those  to  be  liberated 
by  this  act,  as  may  desire  to  emigrate  to  the  Republics 
of  Haiti  or  Liberia,  or  such  other  countrv  bevond  the 
limits  of  the  United  States  as  the  President  may  deter- 
mine.” 
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Act  of  March  3,  1864  (13  Stat.  14) :  $40,000  4  4  for  the 
protection  of  emigrants  by  the  overland  route  to  the 
stales  and  territories  of  the  Pacific.” 

Act  of  May  3,  1864  (13  Stat.  62) :  $52,000  4  4  for  the 
removal  and  temporary  relief  of  the  refugee  and 
destitute  Indians  in  the  southern  superintend&ncy”; 
$153,000  4  4 for  temporary  subsistence  in  the  Indian 
country  of  refugee  and  destitute  Indians.” 

Act  of  June  8,  1864  (13  Stat.  200) :  $250,000  4 4 to  be 
expended  under  the  direction  of  the  Secretary  of  War, 
in  protecting  the  commerce  of  the  lakes  by  causing  the 
public  works  connected  with  the  harbors  on  Lakes 
Champlain,  Ontario,  Erie,  St.  Clair,  Huron,  Michigan, 
and  Superior  to  be  repaired  and  made  useful  for  pur¬ 
poses  of  commerce  and  navigation,  so  far  as  the  same, 
in  his  judgment,  may  be  necessary.” 

Act  of  December  15,  1864  (13  Stat.  419) :  $20*000  to 
the  Secretary  of  the  Treasury  4  4 to  purchase  or  erect 
suitable  warehouses  and  other  conveniences  for  the 
storage  of  goods  and  merchandise  imported  in  any 
vessel  subject  to  quarantine  or  other  restraint,  pur¬ 
suant  to  the  health  laws  of  the  State  of  New  York.” 

Act  of  December  21,  1865  (14  Stat.  347) :  $500,000 
to  the  President  4  4  to  be  expended  under  the  direction 
of  the  Secretary  of  the  Interior,  for  the  immediate 
subsistence  and  clothing  of  destitute  Indians  and  In¬ 
dian  tribes  within  the  southern  superintendency,  and 
for  agricultural  implements  and  seeds  for  the  same.” 

Act  of  May  26,  1866  (14  Stat.  357):  4  4  Such  an 
amount  of  money  as  may  be  necessary  ’ ’  to  the  I  Secre¬ 
tary  of  the  Treasury  4  4  to  make  and  carry  into  effect 
such  orders  and  regulations  of  quarantine  as,;  in  his 
opinion,  may  be  deemed  necessary  and  proper,;  in  aid 
of  State  or  municipal  authorities,  to  guard  against  the 
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introduction  of  the  cholera  into  the  ports  of  the  United 
States.” 

Act  of  March  30,  1867  (15  Stat.  28) :  Certain  unex¬ 
pended  moneys  to  the  Secretary  of  War  4 ‘to  issue  sup¬ 
plies  of  food  sufficient  to  prevent  starvation  and  ex¬ 
treme  want  to  any  and  all  classes  of  destitute  or  help¬ 
less  persons  of  the  people  in  those  southern  and  south¬ 
western  States  where  a  failure  of  the  crops  and  other 
causes  have  occasioned  widespread  destitution.” 

Act  of  March  30,  1867  (15  Stat.  28):  $50,000  “for 
the  purchase  of  seeds  of  improved  varieties  of  vege¬ 
tables  and  cereals,  and  their  distribution  in  the  south¬ 
ern  States.” 

Act  of  April  10,  1869  (16  Stat.  44) :  $2,000,000  “to 
be  expended  for  the  repair,  extension,  preservation, 
and  completion  of  works  for  the  improvement  of  rivers 
and  harbors  under  the  direction  of  the  Secretary  of 
War.” 

Act  of  April  3,  1874  (18  Stat.  26):  $30,000  “to  be 
expended  by  the  Secretary  of  War  at  the  mouth  of  the 
Mississippi  River.” 

Act  of  May  13,  1874  (18  Stat.  45) :  $90,000  “for  the 
purpose  of  purchasing  supplies  of  food  to  be  issued 
under  [the  direction  of  the  Secretary  of  War]  to  any 
and  all  classes  of  destitute  or  helpless  persons  living 
on  or  near  the  lower  Mississippi  River,  who  have  been 
rendered  so  by  reason  of  the  recent  overflow.” 

Act  of  January  25,  1875  (18  Stat.  303) :  $30,000  “to 
enable  the  Commissioner  of  Agriculture  to  make  a  spe¬ 
cial  distribution  of  seeds  to  the  portions  of  the  coun¬ 
try  which  have  suffered  from  grasshopper-ravages 
during  the  past  summer.  ’ ’ 

Act  of  February  10,  1875  (18  Stat.  314):  $150,000 
to  the  President  “to  direct  the  issue,  through  the 


proper  officers  of  the  Army  temporarily,  of  supplies 
of  food  and  disused  Army  clothing  sufficient  to  pre¬ 
vent  starvation  and  suffering  and  extreme  want  to 
any  and  all  destitute  and  helpless  persons  living  on  the 
western  frontier,  who  have  been  rendered  so  destitute 
and  helpless  by  ravages  of  grasshoppers  during  the 
summer  last  past.” 

Act  of  May  9,  1876  (19  Stat.  53) :  $50,000  “to  pro¬ 
vide  subsistence  supplies  for  the  Apache  Indians  in 
Arizona  Territory  from  first  May  to  thirtieth  June, 
eighteen  hundred  and  seventy-six,  said  subsistence 
supplies  to  be  purchased  in  open  market,  if  in  the  judg¬ 
ment  of  the  Secretary  of  the  Interior  it  shall  be 
deemed  best.” 

Act  of  March  3,  1879  (20  Stat.  377,  386'  387): 
$100,000  to  the  Secretary  of  the  Treasury  “for  the 
detection  and  prevention  of  frauds  upon  the  customs 

i 

revenue.  ’ ’ 

i 

•  •  •  •  •  * 

i 

$30,000  to  the  Secretary  of  War  “for  repairs  of  small¬ 
er  arsenals,  and  to  meet  such  unforeseen  expenditures 
at  arsenals  as  accident  or  other  contingencies  during 
the  year  may  render  necessary.  ’ 9 

Act  of  June  16, 1880  (21  Stat.  259,  266) :  $5,000  “for 
custody,  care,  and  protection  of  lands  and  other  prop¬ 
erty  belonging  to  the  United  States.” 

Act  of  April  11,  1882  (22  Stat.  44) :  $20,000  “for  the 
purchase  and  distribution  of  seeds,  under  the  direction 
of  the  Commissioner  of  Agriculture,  to  the  people  in 
localities  overflowed,  who  are  made  destitute  by  the 
present  overflow  of  the  Mississippi  River  and  its  trib¬ 
utaries.”  I 

Act  of  May  17,  1882  (22  Stat.  68,  80) :  $200,000  to 
the  Sioux  Indians  “for  thirteenth  of  thirty  install- 


ments  to  purchase  such  articles  as  may  be  considered 
proper  by  the  Secretary  of  the  Interior  for  persons 
roaming,  *  *  *.  For  civilization  and  instruction, 

including  Indian  labor,  one  hundred  and  fifty  thousand 
dollars.” 

Act  of  February  25,  1882  (22  Stat.  378) :  $100,000 
“of  which  sum  so  much  as  is  necessary  shall  be  used 
by  the  Secretary  of  War  in  the  purchase  and  distribu¬ 
tion  of  subsistence  stores  to  aid  in  the  relief  of  desti¬ 
tute  persons  in  the  district  overflowed  by  the  Missis¬ 
sippi  River  and  its  tributaries.” 

Act  of  March  21,  1882  (22  Stat.  379) :  $150,000  “to 
be  expended  by  and  under  the  direction  of  the  Secre¬ 
tary  of  War  for  the  purpose  of  furnishing  food  to  such 
persons  as  have  been  rendered  destitute  by  the  recent 
floods  in  the  Mississippi  River  and  its  tributaries.” 

Act  of  March  11,  1882  (22  Stat.  378,  379) :  Authori¬ 
zation  to  the  Secretary  of  the  Treasurv  to  furnish 
supplies  to  sufferers  from  floods  of  the  Mississippi 
River,  the  expense  “to  be  defrayed  out  of  any  money 
in  the  Treasury  not  otherwise  appropriated,  which 
necessary  sum  is  hereby  appropriated  for  that  pur¬ 
pose.” 

Act  of  April  1, 1882  (22  Stat.  379,  380) :  $100,000  “of 
which  sum  so  much  as  is  necessary  shall  be  used  by 
the  Secretary  of  War  in  the  purchase  and  distribution 
of  subsistence  stores  to  aid  in  the  relief  of  destitute 
persons  in  the  district  overflowed  by  the  Mississippi 
River  and  its  tributaries.” 

Act  of  February  12,  1884  (23  Stat.  267) :  $300,000 
“to  be  expended  by  and  under  the  direction  of  the  Sec¬ 
retary  of  War,  in  the  purchase  and  distribution  of  sub¬ 
sistence  stores,  clothing,  and  other  necessary  articles 
to  such  destitute  persons  as  may  require  assistance  in 
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the  district  overflowed  by  the  Ohio  River  and  its  tribu¬ 
taries,  by  the  recent  floods.’’ 

Act  of  February  15,  1884  (23  Stat.  268) :  $200,000 
“to  be  expended  under  the  direction  of  the  Secretary 
of  War  for  the  relief  of  such  destitute  persons  as  may 
require  assistance  in  the  districts  overflowed  by  the 
Ohio  River  and  its  tributaries.” 

Act  of  January  12,  1885  (23  Stat.  516) :  $50,000  “to 
be  immediately  available,  to  be  applied  to  the  support 
and  maintenance  of  the  Indians  at  the  Crow,  Fort 
Belknap,  Fort  Peck,  and  Blackfeet  agencies  in  Mon¬ 
tana  Territory.” 

Act  of  June  30,  1886  (24  Stat.  93,  99) :  “For  all  con¬ 
tingent  expenses  of  the  Army  not  provided  for  by 
other  estimates,  and  embracing  all  branches  of  the 
military  service,  to  be  expended  under  the  immediate 
orders  of  the  Secretary  of  War,  fifteen  thousand  dol¬ 
lars.”  I 

Act  of  July  1,  1886  (24  Stat.  108,  117) :  “Relief  and 
protection  of  American  seamen  in  foreign  countries, 
or  so  much  thereof  as  may  be  necessary,  fifty  thousand 
dollars.” 

Act  of  March  2,  1887  (24  Stat.  440,  441) :  $15,000  per 
annum  to  each  State  “to  aid  in  acquiring  and  diffusing 
among  the  people  of  the  United  States  useful  and  prac¬ 
tical  information  on  subjects  connected  with  agricul¬ 
ture,  and  to  promote  scientific  investigation  and  ex¬ 
periment  respecting  the  principles  and  applications  of 
agricultural  science,  there  shall  be  established,  under 
direction  of  the  college  or  colleges  or  agricultural  de¬ 
partment  of  colleges  in  each  State  or  Territory  estab¬ 
lished,  or  which  may  hereafter  be  established.” 

Act  of  February  25,  1889  (25  Stat.  695) :  $250,000 
“to  enable  the  President  to  protect  the  interests  of  the 
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United  States,  and  to  provide  for  the  security  of  the 
persons  and  property  of  citizens  of  the  United  States 
at  the  Isthmus  of  Panama,  in  such  manner  as  he  may 
deem  expedient.” 

Act  of  February  27,  1890  (26  Stat.  15) :  $25,000,  or 
so  much  thereof  as  may  be  necessary,  to  the  Secre¬ 
tary  of  the  Interior  “to  purchase  under  contract  or  in 
open  market  at  his  discretion,  for  the  relief  of  the 
Sioux  Indians  located  at  the  Devil’s  Lake  Agency, 
North  Dakota,  seeds  for  planting  purposes ;  subsistence 
supplies;  clothing,  and  other  articles  of  a  beneficial 
character,  to  relieve  their  immediate  pressing  wants 
and  necessities.” 

Act  of  May  2,  1890  (c.  182,  26  Stat.  81,  93) :  $50,000 
“to  be  expended  by  the  governor  in  temporary  sup¬ 
port  and  aid  of  common  school  education  in  said  Ter¬ 
ritory,  as  soon  as  a  system  of  public  schools  shall  have 
been  established  by  the  legislative  assembly.” 

Act  of  April  25,  1890  (26  Stat.  671):  $150,000  “to 
be  expended  by  and  under  the  direction  of  the  Secre¬ 
tary  of  War,  in  the  purchase  and  distribution  of  sub¬ 
sistence  stores  to  such  destitute  persons  as  may  re¬ 
quire  assistance  in  the  district  overflowed  by  the  Mis¬ 
sissippi  River  and  its  tributaries,  by  the  recent  floods.” 

Act  of  June  17,  1892  (c.  120,  27  Stat.  52,  53) :  The 
proceeds  arising  from  the  sale  of  lands  known  as  the 
Klamath  River  Indian  Reservation  “shall  constitute 
a  fund  to  be  used  under  the  direction  of  the  Secretary 
of  the  Interior  for  the  maintenance  and  education  of 
the  Indians  now  residing  on  said  lands  and  their  chil¬ 
dren.  ’  ’ 

Act  of  July  19, 1892  (c.  206,  27  Stat.  236,  237) :  $7,000 
“for  all  emergencies  and  extraordinary  expenses  aris¬ 
ing  at  home  or  abroad,  but  impossible  to  be  antici- 
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pated  or  classified,  exclusive  of  personal  services  in 
the  Navy  Department  or  any  of  its  subordinate  Bu¬ 
reaus  or  offices,  at  Washington,  District  of  Columbia.” 

Act  of  March  3,  1893  (27  Stat.  572,  598) :  $350,000 
“for  the  construction  of  buildings  at  and  the  enlarge¬ 
ment  of  such  military  posts  as,  in  the  judgment  of  the 
Secretarv  of  War,  mav  be  necessarv.” 

*  *  *  #  *  #  *  * 

“For  the  improvement  of  the  Yellowstone  National 
Park,  thirty  thousand  dollars,  to  be  expended  by  and 
under  the  direction  of  the  Secretary  of  War.”  | 

Act  of  August  8,  1894  (28  Stat.  264,  271.) :  $10,000 
“to  enable  the  Secretary  of  Agriculture  to  investigate 
and  report  upon  the  nutritive  value  of  the  various  ar¬ 
ticles  and  commodities  used  for  human  food,  with  spe¬ 
cial  suggestion  of  full,  wiiolesome,  and  edible  rations 
less  vrasteful  and  more  economical  than  those  in  com¬ 
mon  use.” 

Act  of  February  9,  1895  (c.  78,  28  Stat.  650) :  $10,000 
“for  the  immediate  relief  of  the  suffering  poor  of  the 
District  of  Columbia,  to  be  disbursed  under  the  direc¬ 
tion  of  the  Commissioners  of  said  District.” 

Act  of  June  8,  1896  (c.  373,  29  Stat.  267,  278)  :j $5,000 
“for  miscellaneous  expenses  for  the  propagation  and 
distribution  of  food-fishes.”  ! 

Act  of  June  11,  1896  (c.  419,  29  Stat.  393,  407’  409) : 
$8,000  “to  be  expended  only  in  case  of  emergency,  such 
as  riot,  pestilence,  public  insanitary  conditions,  calam¬ 
ity  by  flood  or  fire,  and  of  like  character,  and  in  all 
other  cases  of  emergency  not  otherwise  sufficiently 
provided  for.” 

«  *  •  *  #  *  *!# 

“For  relief  of  the  poor,  thirteen  thousand  dollars.” 

Act  of  June  11,  1896  (c.  420,  29  Stat.  413,  432,  437) : 

I 
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“The  President  of  the  United  States  is  hereby  author¬ 
ized,  in  ease  of  threatened  or  actual  epidemic  of 
cholera,  yellow  fever,  smallpox,  or  Chinese  plague  or 
black  death,  to  use  the  unexpended  balance  of  the  sums 
appropriated  and  reappropriated  by  the  sundry  civil 
appropriation  Act  approved  March  second,  eighteen 
hundred  and  ninety-five,  ’  ’ 

******** 

$30,000  “for  the  industrial  and  elementary  education 
of  children  in  the  Territory  of  Alaska.’ ’ 

Act  of  June  4,  1897  (c*  2,  30  Stat.  11,  31):  “The 
President  of  the  United  States  is  hereby  authorized, 
in  case  of  threatened  or  actual  epidemic  of  cholera, 
yellow  fever,  smallpox,  bubonic  plague,  or  Chinese 
plague  or  black  death,  to  use  the  unexpended  balance 
of  the  sums  appropriated  and  reappropriated  by  the 
sundry  civil  appropriation  Act  approved  June  eleventh, 
eighteen  hundred  and  ninety-six,  or  so  much  thereof  as 
may  be  necessary,  in  aid  of  State  and  local  boards,  or 
otherwise,  in  his  discretion,  in  preventing  and  sup¬ 
pressing  the  spread  of  the  same.” 

Act  of  June  7,  1897  (30  Stat.  62,  92,  93) :  That  the 
proceeds  from  the  sale  of  certain  lands  belonging  to 
Indians  “be  paid  per  capita  to  those  entitled  to  share 
therein  who  are  of  age,  and  to  others  as  they  shall 
arrive  at  the  age  of  twenty-one  years,  upon  the  order 
of  the  Secretary  of  the  Interior,  or  shall  be  expended 
for  their  benefit  in  such  manner  as  the  Secretary  of 
the  Interior  may  deem  for  their  best  interest.” 

Act  of  June  7,  1897  (c-  3,  30  Stat.  63,  77) :  $100,000 
“for  subsistence  and  civilization  of  the  Apaches, 
Kiowas,  Comanches,  Wichitas,  and  affiliated  bands.” 

Act  of  April  7,  1897  (30  Stat.  219):  “The  Secre¬ 
tary  of  the  Navy  authorized  to  employ  a  vessel  to 
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transport  contributions  to  the  famishing  poor  of 
India.”  j 

Resolution  of  May  24,  1897  (30  Stat.  220) :  $50,000 

“for  the  relief  of  destitute  citizens  of  the  United 

! 

States  in  the  Island  of  Cuba,  said  money  to  be  ex¬ 
pended  at  the  discretion  and  under  the  direction  of 
the  President  of  the  United  States  in  the  purchase  and 
furnishing  of  food,  clothing,  and  medicines  to  such 
citizens,  and  for  transporting  to  the  United  States  such 
of  them  as  so  desire  and  who  are  without  means  to 
transport  themselves.” 

Resolution  of  June  9,  1897  (30  Stat.  221) :  Not  ex¬ 
ceeding  $10,000  “may  be  used  by  the  Secretary  of  War 
in  the  purchase  and  distribution  of  subsistence  stores, 
and  payment  for  necessary  transportation,  to  aid  in 
the  relief  of  destitute  persons  in  the  district  overflowed 
by  the  Rio  Grande  River  in  the  vicinity  of  El  Paso, 
Texas.”  I 

Act  of  December  18,  1897  (30  Stat.  226) :  $200,000 
“to  be  expended  (or  so  much  thereof  as  may  be  nec¬ 
essary)  in  the  discretion  and  under  the  direction  of  the 
Secretary  of  War  for  the  purchase  of  subsistence 
stores,  supplies,  and  materials  for  the  relief  of  people 
who  are  in  the  Yukon  River  country.” 

Act  of  March  15,  1898  (c.  68,  30  Stat.  277,  298,  299) : 
$500  “for  contingent  expenses  of  the  Territory  of  Ari¬ 
zona,  to  be  expended  by  the  governor.”  j 

Act  of  July  1,  1898  (30  Stat.  597,  616) :  $19,500  “to 
enable  the  Secretary  of  the  Treasury  to  furnish  food, 
fuel,  and  clothing  to  the  native  inhabitants  j  on  the 
islands  of  Saint  Paul  and  Saint  George,  Alaska.” 

Act  of  March  24,  1900  (3.  91,  31  Stat.  51) :  $2,095, - 
455.88,  being  customs  revenue  collected  from  Porto 
Rico,  together  with  further  customs  revenue  to  “be 


placed  at  the  disposal  of  the  President,  to  be  used  for 
the  government  now  existing  and  which  may  hereafter 
be  established  in  Porto  Pico,  and  for  the  aid  and  relief 
of  the  people  thereof,  and  for  public  education,  public 
works,  and  other  governmental  and  public  purposes 
therein  until  otherwise  provided  by  law.” 

Act  of  April  12,  1900  (c.  191, *31  Stat.  110,  111): 
$2,600  for  incidental  and  contingent  expenses  for  the 
mint  at  Carson,  Xevada  *  *  *  $6,000  for  incidental 
and  contingent  expenses  for  the  mint  at  Denver,  Colo¬ 
rado. 

Act  of  May  13,  1902  (c.  787,  32  Stat.  198) :  $200,000 
”to  enable  the  President  of  the  United  States  to  pro¬ 
cure  and  distribute  among  the  suffering  and  destitute 
people  of  the  islands  of  the  French  West  Indies  such 
provisions,  clothing,  medicines  and  other  necessary  ar¬ 
ticles  and  to  take  such  other  steps  as  he  shall  deem 
advisable  for  the  purpose  of  rescuing  and  succoring 
the  people  who  are  in  peril  and  threatened  with  star¬ 
vation.” 

Act  of  June  17,  1902  (32  Stat.  388) :  4 ‘All  moneys 
received  from  the  sale  and  disposal  of  public  lands 
*  shall  be,  and  the  same  are  herebv  reserved, 
set  aside,  and  appropriated  as  a  special  fund  in  the 
Treasury  to  be  known  as  the  ‘reclamation  fund’,  to  be 
used  in  the  examination  and  survey  for  and  the  con¬ 
struction  and  maintenance  of  irrigation  works  for  the 
storage,  diversion,  and  development  of  waters  for  the 
reclamation  of  arid  and  semi-arid  land*s.  *  *  * 

4.  That  upon  the  determination  by  the  Secretary  of  the 
Interior  that  any  irrigation  project  is  practicable,  he 
may  cause  to  be  let  contracts  for  the  construction  of 
the  same.” 


119 


Resolution  of  March  3,  1905  (33  Stat.  1286) :  $20*000 
for  4  4  the  management,  protection,  and  improvement  of 
the  Yosemite  National  Park,  to  be  expended  under;  the 
supervision  of  the  Secretary  of  the  Interior.’ ’ 

Joint  Resolution  of  April  19,  1906  (34  Stat.  827) : 
$1,000,000  “to  be  expended  under  the  direction  and 
in  the  discretion  of  the  Secretary  of  War”  “to  pro¬ 
cure,  in  open  market  or  otherwise,  subsistence  and 
quartermasters’  supplies  in  addition  to  -such  supplies 
belonging  to  the  Military  Establishment,  and  available, 
and  issue  the  same  to  such  destitute  persons  as  have 
been  rendered  homeless  or  are  in  needy  circumstances 
as  a  result  of  the  earthquake  which  occurred  April 
eighteenth,  and  the  attending  conflagration.”  I 

Joint  Resolution  of  April  24,  1906  (34  Stat.  828) : 
$1,500,000  “for  the  further  relief  of  sufferers  from 
earthquake  and  conflagration  on  the  Pacific  Coast,  as 
provided  in  the  Joint  Resolution  approved  April  nine¬ 
teenth,  nineteen  hundred  and  six,  as  amended  by  the 
Joint  Resolution  approved  April  twentieth,  nineteen 
hundred  and  six.” 

Act  of  March  2,  1907  (34  Stat.  1230,  1231) :  A  por¬ 
tion  of  the  proceeds  arising  from  the  sale  of  certain 
public  lands  to  be  paid  to  certain  Indians ;  the  balance 
to  be  expended  for  the  benefit  of  such  Indians  under 
the  direction  of  the  Secretary  of  the  Interior  “if  in  his 
opinion  such  payments  will  be  for  the  best  interests 
of  said  Indians.”  ! 

Resolution  of  September  16,  1913  (38  Stat.  238, 
$250,000  to  be  expended  under  the  direction  and  in  the 
discretion  of  the  Secretary  of  War  “to  procure,  in 
open  market  or  otherwise,  subsistence  and  quarter¬ 
master  supplies,  medicines,  and  medical  aid,  in  addi¬ 
tion  to  such  supplies  belonging  to  the  military  estab- 


i 
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lishment  and  available,  and  issue  same  to  such  desti¬ 
tute  persons  as  have  been  rendered  homeless  or  are  in 
needv  circumstances  as  the  result  of  the  cyclone  which 
occurred  April  twenty-fourth,  nineteen  hundred  and 
eight,  in  the  States  of  Georgia,  Alabama,  Mississippi, 
and  Louisiana.” 

Act  of  January  5,  1909  (c.  7,  35  Stat.  584) :  $S00,000 
“to  enable  the  President  of  the  United  States  to  pro¬ 
cure  and  distribute  among  the  suffering  and  destitute 
people  of  Italy  such  provisions,  clothing,  medicines, 

and  other  necessary  articles  and  to  take  such  other 

* 

steps  as  he  shall  deem  advisable  for  the  purpose  of 
rescuing  and  succoring  the  people  who  are  in  peril  and 
threatened  with  starvation.” 

Resolution  of  June  25, 1910  (36  Stat.  883) :  $1,000,000 
“to  be  expended  by  the  President  for  the  purpose  of 
protecting  the  lands  and  property  in  the  Imperial  Val¬ 
ley  and  elsewhere  along  the  Colorado  River,  within  the 
limits  of  the  United  States,  against  injury  or  destruc¬ 
tion  by  reason  of  the  changes  in  the  channels  of  the 
Colorado  River.” 

Act  of  March  1,  1911  (c.  186,  36  Stat.  961) :  $200,000 
“to  enable  the  Secretary  of  Agriculture  to  cooperate 
with  any  State  or  group  of  States,  when  requested  to 
do  so,  in  the  protection  from  lire  of  the  forested  water¬ 
sheds  of  navigable  streams”,  *  *  *  not  to  exceed 

$2,000,000  “for  use  in  the  examination,  survey,  and 
acquirement  of  lands  located  on  the  headwaters  of 
navigable  streams  or  those  which  are  being  or  which 
may  be  developed  for  navigable  purposes.” 

Act  of  May  9,  1912  (37  Stat.  633,  634) :  $402,179.65 
“for  the  relief  of  sufferers  from  floods  in  the  Missis¬ 
sippi  and  Ohio  V alleys.  ’  ’ 
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Resolution  of  July  30,  1912  (37  Stat.  640) :  $5,000 
“to  be  used  by  the  Secretary  of  Agriculture  in  exter¬ 
minating  a  dangerous  pest  commonly  called  the  army 
worm,  now  devastating  crops  in  various  sections  of 
the  United  States.” 

Resolution  of  September  16, 1913  (38  Stat.  238,  239) : 
$100,000  “for  relief  of  destitute  American  citizens  in 
Mexico,  including  transportation  to  their  homes  in  the 
United  States,  to  be  expended  under  the  direction  and 
within  the  discretion  of  the  Secretary  of  State.” 

Act  of  April  24,  1914  (c.  68,  38  Stat.  346) :  $500,000 
to  be  expended  at  the  discretion  of  the  President  “for 
the  relief  of  American  citizens  in  Mexico,  including 
transportation  to  their  homes  in  the  United  States.’ ’ 

Act  of  August  1,  1914  (38  Stat.  609,  681) :  $200,000 
“for  the  relief  of  the  sufferers  from  the  recent  con- 

i 

flagration  in  Salem,  Massachusetts.” 

Resolution  of  August  3, 1914  (38  Stat.  776) :  $250,000 
“for  the  relief,  protection,  and  transportation  of  Amer¬ 
ican  citizens,  for  personal  services,  and  for  other  ex¬ 
penses  which  may  be  incurred  in  connection  with  or 
growing  out  of  the  existing  political  disturbances  in 
Europe.  ’ 9 

Resolution  of  August  3, 1916  (39  Stat.  434) :  $540,000 
“for  the  relief  of  persons  suffering  and  in  destitution 
bv  reason  of  recent  floods  in  the  States  of  North  Caro- 

•r 

lina,  South  Carolina,  Georgia,  Alabama,  Florida,  Ten¬ 
nessee,  and  Mississippi;  and  the  Secretary  of  War  un¬ 
der  such  regulations  as  he  may  prescribe  is  authorized 
to  expend  so  much  of  the  aforesaid  sum  as  he  may  deem 
necessary  in  supplying  such  seeds  as  may  be  suitable 
to  produce  quick  growing  crops  to  provide  food  for  the 
population  and  animals  of  the  flood  areas;  and  to  sup- 
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ply  the  destitute  with  some  form  of  employment  at  a 
moderate  rate  of  pay,  said  employment  to  be  under  the 
supervision  of  Army  officers  and  in  cooperation  with 
local  officials.”  [Boldface  supplied.] 

Act  of  July  11,  1916  (39  Stat.  355,  358) :  $1,000,000 
“for  the  survey,  construction,  and  maintenance  of 
roads  and  trails  within  or  only  partly  within  the  na¬ 
tional  forests,  when  necessary  for  the  use  and  develop¬ 
ment  of  resources  upon  which  communities  within  and 
adjacent  to  the  national  forests  are  dependent.” 

Act  of  July  14,  1916  (39  Stat.  359):  $300,000  “for 
the  relief  of  destitute  American  citizens  in  Mexico,  in¬ 
cluding  transportation  to  their  homes  in  the  United 
States,  *  *  *  to  be  expended  under  the  direction 

and  within  the  discretion  of  the  Secretary  of  State.” 

Act  of  October  1,  1918  (40  Stat.  1008) :  $1,000,000  to 
enable  the  Public  Health  Service  to  “combat  and  sup- 
X>ress  4 Spanish  influenza’  and  other  communicable  dis¬ 
eases  by  aiding  State  and  local  boards  of  health,  or 
otherwise.” 

Act  of  December  22,  1921  (42  Stat.  351) :  $20,000,000 
to  the  President  “to  purchase  in  the  United  States 
and  transport  and  distribute  corn,  seed  grain,  and 
preserved  milk  for  the  relief  of  the  distressed  and 
starving  people  of  Russia  and  for  spring  planting  in 
areas  where  seed  grains  have  been  exhausted.” 

Act  of  February  17,  1922  (42  Stat.  366,  380) :  $40,000 
“to  enable  the  President,  in  case  onlv  of  threatened  or 
actual  epidemic  of  cholera,  typhus  fever,  yellow  fever, 
smallpox,  bubonic  plague,  Chinese  plague  or  black 
death,  trachoma,  influenza,  Rocky  Mountain  spotted 
fever,  or  infantile  paralysis,  to  aid  State  and  local 
boards,  or  otherwise,  in  his  discretion,  in  preventing 
and  suppressing  the  spread  of  the  same.” 
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Act  of  May  28, 1924  (43  Stat.  182,  184) :  $40,000  “for 
all  emergencies  and  extraordinary  expenses,  exclusive 
of  personal  services  in  the  Navy  Department  or  any 
of  its  subordinate  bureaus  or  offices  at  Washington, 
District  of  Columbia,  arising  at  home  or  abroad,  but 
impossible  to  be  anticipated  or  classified,  to  be  ex¬ 
pended  on  the  approval  and  authority  of  the  Secretary 
of  the  Navy,  and  for  such  purposes  as  he  may  deem 
proper.’  ’ 

Act  of  June  5,  1924  (43  Stat.  389,  390) :  $6,850,000 
“to  provide  additional  hospital  and  out-patient  dis¬ 
pensary  facilities  for  United  States  Veterans’  Bureau” 
and  for  certain  other  purposes. 

Act  of  June  7,  1924  (43  Stat.  596) :  $25,000  “to  en¬ 
able  the  Secretary  of  the  Interior  to  purchase  a  tract 
of  land,  with  sufficient  water  right  attached,  for  the 
use  and  occupancy  of  the  Temoak  Bank  of  homeless 
Indians,  located  at  Ruby  Valley,  Nevada.” 

Act  of  June  7,  1924  (43  Stat.  653) :  $2,500,000  “to 
enable  the  Secretary  of  Agriculture  to  study  the  ef¬ 
fects  of  tax  laws,  methods,  and  practices  upon  forest 
perpetuation,  to  cooperate  with  appropriate  officials 
of  the  various  States  or  other  suitable  agencies  in 
such  investigations  and  in  devising  tax  laws  designed 
to  encourage  the  conservation  and  growing  of  tiimber”, 
and  for  related  purposes. 

Act  of  February  9,  1927  (44  Stat.  1065,  1066) : 
$10,000,000  “to  enable  the  Secretary  of  Agriculture  to 
apply  such  methods  of  eradication  or  control  of  the 
European  corn  borer  as  in  his  judgment  may  be  nec¬ 
essary.”  ! 

Act  of  February  25,  1927  (44  Stat.  1244) :  $100,000 
“to  enable  the  Secretary  of  Agriculture  to  construct, 
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reconstruct,  and  maintain  public  highways  in  the  Vir¬ 
gin  Islands  of  the  United  States.” 

Act  of  January  26,  1928  (45  Stat.  53) :  $500,000  “to 
continue  or  employ  such  county  extension  agents  nec¬ 
essary  to  aid  in  quickly  and  adequately  rehabilitating 
these  flood-devastated  farm  areas.” 

Act  of  May  15,  1928  (45  Stat.  537) :  $5,000,000  to 
be  used  “in  rescue  work  or  in  the  repair  and  main¬ 
tenance  of  anv  flood  control  work  or  anv  tributaries 

•»  •/ 

of  the  Mississippi  River  threatened  or  destroyed  by 
flood,  including  the  flood  of  1927.” 

Resolution  of  May  21,  1928  (45  Stat.  688,  689) : 
$5,000,000  “to  be  expended  in  cooperation  with  the 
proper  authorities  of  the  State  concerned  in  compen¬ 
sating  any  farmer  for  his  actual  and  necessary  loss  due 
to  the  enforced  nonproduction  of  cotton.” 

Act  of  May  27,  1928  (45  Stat.  715) :  $15,000,000  “to 
provide  additional  hospital,  domiciliary,  and  out¬ 
patient  dispensary  facilities  for  persons  entitled  to 
hospitalization  under  the  World  War  Veterans  Act  of 
1924  by  purchase,  replacement,  and  remodeling,  or  ex¬ 
tension  of  existing  plants,  and  by  construction  on  sites 
now  owned  by  the  Government  or  on  sites  to  be  ac¬ 
quired  *  *  *  of  such  hospitals  *  *  *  and  the 
location  and  nature  thereof  *  *  *  shall  be  in  the 
discretion  of  the  Director  of  the  United  States  Vet¬ 
erans’  Bureau  subject  to  the  approval  of  the  Presi¬ 
dent.” 

Resolution  of  December  21,  1928  (45  Stat.  1068) : 
$50,000  for  expenses  of  the  Porto  Rican  Hurricane  Re¬ 
lief  Commission  “to  assist  in  the  rehabilitation  of 
agriculture  in  the  Island  of  Porto  Rico,  particularly  on 
the  coffee  plantations  and  on  the  coconut  plantations, 
to  encourage  a  more  general  planting  of  food  crops 
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needed  by  laborers  on  the  plantations,  especially  of 
root  crops,  to  aid  in  the  repair  and  restoration  of 
schools  and  roads,  and  to  assist  in  providing  employ¬ 
ment  for  unemployed  and  destitute  laborers.’ ’ 

Act  of  March  4, 1929  (45  Stat.  1607, 1609) :  $5,000,000 
“for  the  purpose  of  making  loans  to  any  individual 
coffee  planter,  coconut  planter,  fruit  grower,  or  other 
agriculturist  in  the  island  of  Porto  Rico.” 
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UNITED  STATES  COURT  UF  APPEALS 

FOR  THE  DISTRICT  OF  COLUMBIA. 


APRIL  TERM,  1936. 


No.  6827. 
Special  Calendar. 


AUGUST  BALTER,  EDWARD  C.  BARNIDGE,  LOUIS 

CHRISTOPHERSON  et  al.,  Appellants, 

vs.  | 

HAROLD  L.  ICKES,  Individually  and  as  Secretary  of  the 
Interior  of  the  United  States,  ARNO  B.  CAMMERER, 
Individually  and  as  Director  of  the  National  Park  Service 
of  the  United  States,  et  al. 


BRIEF  OF  AMICUS  CURIAE. 


STATEMENT  OF  THE  CASE. 

i 

Clifford  Greve,  as  amicus  curiae,  representing  the 
following  owners  of  property  in  the  proposed  area: 
Albert  Siepman,  Carlson  Holding  Company,  St.  Louis 
Candle  &  Wax  Company,  Guiseppe  Agiola,  St.  Louis 
Union  Trust  Company,  individually  and  as  trustee; 
Anna  M.  E.  Guye,  Allen  C.  Orrick  et  al.,  trustees; 
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Frank  Everts,  Joseph  Hart,  F.  B.  Chamberlain,  Abbv 
C.  Chamberlain,  Chouteau  Investment  Company, 
Ralph  L.  Thompson  et  ah,  trustees;  Matilda  Mette 
et  ah,  John  D.  Tobin  Real  Estate  &  Investment  Com¬ 
pany,  Jane  Lindsay  Heirs,  Incorporated;  Thomas  M. 
Harding,  Estate  of  James  J.  Mersman,  deceased; 
Horgul  Incorporated,  Laret  Investment  Company, 
William  F.  Blanke,  Robert  P.  Greer,  Regel  Estate, 
Cates  La  Motte  et  ah,  Edward  Luhmann,  Ida  X.  Jost, 
Joseph  A.  Perano,  Main-Clark  Investment  Corpora¬ 
tion,  Augusta  and  William  J.  Bartling,  Edward  Matt- 
feldt,  Fred  Gerisher,  Paul  R.  Grace  et  ah,  R.  J.  Geb- 
hard,  Morris  Tucker,  Anna  E.  Darst,  Idelia  Xiehaus, 
Hattie  Xeibert,  Todd  Property  Company,  Eagle 
Laundry  Machinery  Company,  Lillie  G.  Wulfing, 
Gildehaus-Wulfing  et  ah,  Goebel  Reid  Grocer  Com¬ 
pany,  Jake  Pirkett,  Lebanon  Realty  Company,  Rozier 
Investment  Company,  A.  G.  Brauer  Supply  Company, 
Washington  University,  R.  E.  Gardner,  Josephine  B. 
Kirkpatrick,  Gregory  Miller  Investment  Company, 
Abner  Realty  Company,  Sidney  B.  Scharff  et  ah,  Rog¬ 
ers  Realty  &  Investment  Company,  Bertha  Bokern. 
Dencher  Realty  Company,  Haeussler  Investment  Com¬ 
pany,  William  Huebele,  H.  S.  Albrecht,  Joseph  Chas- 
son,  Oscar  H.  Vieths  et  ah,  Bushnell-Pommer  Realty 
Company,  Downtown  Realty  Company,  Temple  Court 
Company,  Colonial  Realty  Company,  Regent  Realty 
Company,  Loonce  de  Xeuville,  Ramming  Real  Estate 
Company,  Globe  Realty  Company,  Lillie  Wulfing, 
Gildehaus  Heirs  etc.,  St.  Louis  Mutual  Life  Insurance 
Company,  Warren  Construction  and  Investment  Com¬ 
pany,  Sanford  Heirs,  Bert  H.  Lang  and  the  F.  C. 
Taylor  Fur  Company,  files  this  brief  in  behalf  of  each 
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of  the  foregoing  persons,  firms,  partnerships,  corpora¬ 
tions  and  trustees. 

The  legal  questions  in  this  case  have  been  set  forth 
and  argued  at  length  in  briefs  submitted  heretofore 
by  E.  H.  Wayman,  Esq.,  and  Bon  Geaslin,  Esq.,;  and 
in  an  extensive  brief  in  behalf  of  defendants  and  |pos- 
siblv  bv  others  interested  in  the  issues  involved.  It  is, 

•'V  1 

therefore,  not  the  purpose  of  this  brief  to  argue  points 
of  law,  all  of  which,  in  opinion  of  counsel,  have  been 

ablv  and  clearlv  set  forth  before  this  Court.  But  it  is 

*  •> 

the  purpose  of  this  brief  to  set  forth  as  clearly  arid  as 
completely  as  possible  all  of  the  facts  involved,  as 
those  facts  relate  to  the  property  owners  represented 
and  named  herein  and  to  the  more  than  one  hundred 
and  fifty  separate  parcels  of  ground  owned  in  fe|e  by 
them. 

The  total  assessed  valuation  of  ground  and!  im¬ 
provements  on  real  estate  located  in  the  more  than 
thirty-seven  citv  blocks  in  the  Citv  of  St.  Louis  in  the 
proposed  area,  according  to  the  1935  assessrnent 
records,  is  $5,291,170.00.  In  connection  with  this  total 
assessed  valuation,  it  is  particularly  to  be  noted; that 
the  total  assessed  valuation  of  the  property  owned 
by  the  appellants,  August  Balter  et  ah,  is  about 
$100,000.00,  or  approximately  one-fifty-third  (1/53)  of 
the  total  assessed  valuation,  and,  expressed  in  percent¬ 
age,  amounts  to  one  and  nine-tenths  per  cent  (1.9%) 
of  the  assessed  valuation  of  the  area  included  in  the 
Memorial  Site.  The  aggregate  of  the  ground  acreage 
occupied  by  the  buildings  which  the  parties  plaintiff 
own  amounts  to  83,433  square  feet,  as  against  a  total 
of  4,000,000  square  feet  in  the  area  proposed  for  the 


Memorial.  Expressed  in  percentage,  the  appellants 
have  an  interest  of  two  and  eight-hundredths  per  cent 
(2.08%)  of  the  total  square  feet  involved. 

On  the  other  hand,  the  total  assessed  valuation  of 
the  property  owners  represented  in  the  filing  of  this 
brief  is  well  over  $1,700,000,  or  more  than  one-fourth 
of  the  total  assessed  valuation  of  the  area,  or  over 
twenty-five  per  cent  (25%)  of  the  total  assessed  val¬ 
uation  on  the  same  records  as  used  heretofore;  that 
is,  the  1935  tax  books  of  the  City  of  St.  Louis.  None 
of  the  individuals,  persons,  firms,  corporations,  part¬ 
nerships,  trustees  or  other  entities  filing  this  brief  as 
friends  of  the  Court,  own  less  than  the  fee-simple  title 
to  the  real  estate  within  the  area  proposed  for  the 
memorial,  with  one  or  two  exceptions  where  leases  or 
interests  not  amounting  to  a  fee-simple  title  are  held. 
While,  on  the  other  hand,  it  is  interesting  to  note  that 
considerably  more  than  half,  in  fact,  almost  three- 
quarters  of  the  appellants  herein,  August  Balter  et  al., 
are  holders  merelv  of  interests  in  lands  deriving  from 
leases  or  tenancies  from  month  to  month,  and  in  sev¬ 
eral  instances  only  fragments  or  remnants  of  leases 
are  held  by  appellants.  In  one  case  a  lease  of  an  ap¬ 
pellant  will  expire  in  February  of  1937,  and  in  other 
cases,  leases  held  by  some  of  the  appellants  will  ex¬ 
pire  in  later  months  of  1937. 

In  connection  with  the  interest  of  appellants  deriv¬ 
ing  from  leases  and  tenancies  from  month  to  month, 
it  is  pertinent  to  note  that  the  total  assessed  valuation 
of  the  properties  in  which  any  of  the  parties  plain¬ 
tiff,  appellants  here,  now  own,  hold  under  lease  or 
rent  space,  is  $374,530.00,  and  considering  all  of 
which,  their  total  interest  is  only  about  seven  per 
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cent  (7%)  of  the  total  assessed  valuation,  $5, ‘291,170, 

of  the  proposed  area  for  the  Memorial.  It  should  be 

noted  that  while  the  aggregate  assessed  valuation  of 

the  properties  in  which  any  of  the  appellants  own  the 

fee,  held  under  lease  or  rent  space,  is  $374,530.00, 

which  is  approximately  seven  per  cent  (7%)  of;  the 

total  assessed  valuation  amount  of  $5,291,170  of  the 

proposed  area,  this  is  crediting  to  the  appellants  all  of 

the  assessed  valuation  which  they  possibly  could  claim, 

but  it  should  be  remembered  that  twentv-seven  of  the 

* 

appellants  holding  under  leases  or  renting  space,  do 
not  pay  any  taxes  under  such  assessed  valuation.  It 
is  apparent  that  the  greatest  possible  valuation  of 
the  properties  in  which  the  appellants  hold  any  inter¬ 
est  is  less  than  one-fourtli  of  the  total  assessed  valua¬ 
tion  of  the  properties  held  in  fee  by  the  parties  repre¬ 
sented  in  the  filing  of  this  brief. 

The  attention  of  the  Court  is  further  drawn  to  the 
fact  that  one  of  parties  represented  herein  owns 
nearly  three  times  as  much  property  as  all  the  appel¬ 
lants  put  together,  while  two  of  the  parties  repre¬ 
sented  herein  own  together  more  than  the  combined 
assessed  valuation  of  all  the  property  leased,  owned 
or  rented  by  appellants.  The  attention  of  the  Court 
is  further  drawn  to  the  fact  that  over  fifteen  (15) 
times  as  many  tracts  of  ground  are  represented ;  here 
as  are  owned  by  appellants,  and  to  the  fact  that  the 
tracts  of  ground  represented  herein  total  more  than 
seventeen  (17)  times  as  much  in  assessed  valuation  as 
the  value  of  all  the  property  owned  by  appellants. 

The  following  are  the  parties  represented  herein, 
together  with  the  number  of  tracts  each  owns,  and 
the  total  assessed  valuation  thereof: 


Name 


Number 

of 

Tracts 


Total 

Assessed 

Value 


Carlson  Holding  Co .  1 

Albert  Siepman .  2 

St.  Louis  Candle  &  Wax  Co .  1 

Guiseppe  Agiola  .  1 

St.  Louis  Union  Trust  Co .  1 

Anna  M.  E.  Guve .  2 

•> 


Allen  C.  Orrick  et  al.,  Trustees. . .  1 

Allen  C.  Orrick  et  al.,  Trustees. . .  1 

Allen  C.  Orrick  et  al.,  Trustees. . .  1 

Allen  C.  Orrick  et  al.,  Trustees. . .  1 


Frank  Everts .  1 

Joseph  Hart .  5 

F.  B.  Chamberlain .  2 

Abbv  G.  Chamberlain .  1 

* 

Allen  C.  Orrick  et  al.,  Trustees. . .  1 

Allen  C.  Orrick  et  al.,  Trustees. . .  1 

Chouteau  Investment  Co .  1 

Ralph  L.  Thompson  et  al.,  Trus¬ 
tees  .  1 

Matilda  Mette  et  al .  1 

John  D.  Tobin  R.  E.  &  Inv.  Co. . .  1 

Jane  Lindsay  Heirs,  Inc .  4 

Thos.  M.  Harding .  1 

St.  Louis  LTnion  Trust  Company, 

Trustee .  1 

Estate  of  James  J.  Mersman,  deed.  1 

Horgul,  Inc .  2 

Laret  Investment  Co .  1 

Wm.  F.  Blanke .  1 

Robert  P.  Greer .  2 

Regel  Estate  .  1 

Cates  La  Motte  et  al .  1 

Edw.  Luhmann .  1 

Ida  X.  Jost .  1 


$  15,500.00 
21,270.00 
10,530.00 
2,770.00 
3,510.00 
8,100.00 
3,600.00 
3,310.00 
1,300.00 
2,630.00 
6,730.00 
12,930.00 
22,020.00 
6,080.00 
10,880.00 
5,530.00 
39,750.00 

13,930.00 
7,750.00 
3,080.00 
1 6,750.00 
12,140.00 

3,830.00 

14,600.00 

7,040.00 

3,900.00 

4,780.00 

9,960.00 

4,410.00 

2,900.00 

3,750.00 

8,200.00 
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Number 


of 

Name  Tracts 

Jos.  A.  Perano .  1 

Main-Clark  Investment  Corp .  2 

Augusta  &  Wm.  J.  Bartling .  1 

Edw.  Mattfeldt  .  1 

Fred  Gerislier  .  1 

Paul  R.  Grace  et  al .  1 

R.  J.  Gebhard .  1 

Morris  Tucker .  1 

Anna  E.  Darst .  1 

St.  Louis  Union  Trust  Co.,  Trus¬ 
tee  .  1 

Idelia  Niehaus .  1 

Hattie  Neibert .  1 

Todd  Property  Co .  1 

St.  Louis  Union  Trust  Company, 

Trustee  .  1 

Eagle  Laundry  Machinery  Co. . . .  1 

Lillie  G.  Wul fin g . * .  1 

Gildehaus-Wulfing  et  al .  1 

Goebel  Reid  Grocer  Co .  1 

Jake  Pirkett .  1 

Lebanon  Realtv  Co .  1 

» 

Rozier  Investment  Co .  1 

A.  G.  Brauer  Supply  Co .  1 

Washington  University .  1 

R.  E.  Gardner .  1 

Josephine  B.  Kirkpatrick .  1 

St.  Louis  Union  Trust  Co.,  Trus¬ 
tee  .  1 

Gregory  Miller  Investment  Co . . .  1 

Abner  Realty  Co .  1 

Sidnev  B.  Scharff  et  al .  1 

Rogers  Realty  &  Investment  Co . .  6 

Bertha  Bokern .  3 


Total 

Assessed 

Value 

1,340.00 

44,500.00 

9,360.00 

5,430.00 

5,820.00 

9,370.00 

6,300.00 

2,030.00 

1,080.00 

13,260.00 

4,070.00 

4,700.00 

4,380.00 

6,800.00 

12,980.00 

20,840.00 

3,990.00 

14,250.00 

22,680.00 

49,500.00 

15,000.00 

24,150.00 

25,260.00 

6,d60.00 

4,340.00 

i 

14,190.00 

14,190.00 

2,430.00 

52,370.00 

21,680.00 

11,840.00 


Number 

of 


Name  Tracts 

Dencher  Realty  Co .  5 

Haeussler  Investment  Co .  3 

Wm.  Huebele .  4 

H.  S.  Albrecht .  2 

Jos.  Chasson .  4 

Oscar  H.  Vieths  et  al .  4 

Bushnell-Pommer  Realtv  Co .  5 

* 

Downtown  Realtv  Co .  8 

% 

Temple  Court  Co .  1 

Colonial  Realty  Co .  1 

Regent  Realty  Co .  1 

Loonce  de  Neuville .  1 

Ramming  Real  Estate  Co .  7 

Globe  Realty  Co .  4 

Lillie  Wulfing .  3 

Gildehaus  Heirs,  etc .  1 

St.  Louis  Mutual  Life  Ins.  Co. . . .  2 

Warren  Const.  &  Inv.  Co .  3 

Sanford  Heirs  .  3 

Bert  H.  Lang .  5 

Catherine  Scott  et  al .  1 

Mississippi  Valley  Trust  Co .  3 


152 


Lessees. 

F.  C.  Tavlor  Fur  Co.,  136  front 
feet .  2 


Total 

Assessed 

Value 

54,000.00 

24,500.00 

10,460.00 

17,220.00 

22,130.00 

49,420.00 

52,320.00 

294,350.00 

14,920.00 

7,980.00 

6,270.00 

10,800.00 

124,680.00 

75,310.00 

62,860.00 

9,140.00 

68,030.00 

9,340.00 

49,540.00 

33,860.00 

27,010.00 

25,880.00 


$1,778,570.00 


32,540.00 


The  total  of  these  assessed  valuations  on  the  prop¬ 
erties  of  the  parties  represented  herein  is  $1,778,- 
570.00.  The  total  number  of  tracts  involved  is  152. 

Filed  herewith  are  the  original  statements  of  the 
owners  listed  above.  The  attention  of  the  Court  is 
called  to  the  form  of  the  statement  of  most  of  these 
parties,  which  is  as  follows: 

“The  undersigned  owns  property  on  the  River 
Front  in  St.  Louis,  as  follows: 

(Here  follows  a  description  of  the  property,  in¬ 
cluding  city  block  numbers.) 

“I/we  am/are  stronglv  in  favor  of  the  Jefferson 
National  Expansion  Memorial  Project  which  it  is 
planned  to  develop  on  the  banks  of  the  Missis¬ 
sippi  River  at  St.  Louis,  and  approve  the  efforts 
of  those  who  are  furthering  this  great  national 
undertaking  and  taking  steps  to  get  the  work 
started.  MTe/I  shall  be  glad  to  appear  as  a  friend 
of  the  court  in  the  suit  of  Balter  et  al.  v.  Ickes 
et  al.  now  pending  on  appeal  in  the  Court  of 
Appeals  of  the  District  of  Columbia.” 

More  particularly  is  the  attention  of  the  Court 
called  to  the  great  number  of  property  owners  listed 
as  parties  hereto  who  not  only  own  property  in  j  this 
immediate  area,  but  additionally  own  and  control 
property  over  the  entire  City  of  St.  Louis.  Firms 
such  as  the  St.  Louis  Union  Trust  Company,;  the 
Downtown  Realty  Company,  Ramming  Realty  Com¬ 
pany  and  other  parties  appearing  herein  as  friends  of 
this  Court  are  large  holders  of  property  within  the 
corporate  limits  of  the  City  of  St.  Louis  and  outside 
of  the  proposed  area  for  this  Memorial.  Illustrative 
of  the  attitude  of  these  companies  is  the  following 
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statement  made  under  oath  bv  the  trustees  under  the 
will  of  Gerard  B.  Allen,  deceased,  which  is  as  follows: 

“St.  Louis,  Missouri,  December  14,  1936. 

“To  Whom  It  Mav  Concern: 

* 

“The  undersigned  own  property  in  the  river¬ 
front  area  in  the  City  of  St.  Louis,  State  of  Mis¬ 
souri,  being  the  section  of  the  city  east  of  Third 
Street  in  which  it  is  contemplated  to  locate  the 
Jefferson  Xational  Expansion  Memorial. 

“The  property  so  owned  is  as  follows: 
*#*###* 

(Here  a  description  of  four  pieces  of  property 
is  set  out  in  detail.) 

“While  we  own  the  real  estate  aforesaid,  it 
constitutes  only  a  small  portion  of  the  real  estate 
owned  by  us  as  Trustees  upon  which  we  pay 
taxes  to  the  City  of  St.  Louis.  In  fact,  our  an¬ 
nual  taxes  on  property  located  outside  of  this 
section  aggregate  considerably  over  $20,000.00  a 
year,  exclusive  of  taxes  on  other  property  owned 
by  us,  on  which  the  Lessees  pay  the  taxes,  prob¬ 
ably  aggregating  even  a  greater  amount. 

“We  are  heartilv  in  favor  of  the  Jefferson  Xa- 
tional  Expansion  Memorial  project,  deeming  it  an 
advantage  to  the  entire  citv. 

“We  make  this  statement  under  oath,  knowing 
that  it  may  be  used  in  any  legal  proceeding  in 
which  the  facts  above  stated  may  be  pertinent 
and  looking  to  the  establishment  of  the  Jefferson 
Xational  Expansion  Memorial  as  heretofore  pro¬ 
posed. 

Oscar  H.  Vieths 
Gerard  B.  Allen 
George  L.  Xeuhoff 
Trustees  under  will  of  Gerard  B. 

Allen,  deceased. 
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“Subscribed  and  sworn  to  before  me  this  14th 
day  of  December,  1936.  My  commission  expires 
January  25,  1939. 

Valle  W.  Childers  ! 

Notary  Public  within  and  for  j  the 
City  of  St.  Louis,  Missouri.’!’ 

The  attitude  of  these  trustees  and  of  others  sim¬ 
ilarly  situated  is  particularly  pertinent  in  view  of 
the  argument  of  appellants  concerning  the  effect  of 
the  project  on  the  city  as  a  whole,  and  concerning 
additional  taxes,  if  any,  on  property  in  the  balance  of 
the  taxable  area  in  the  Citv  of  St.  Louis. 

m/ 


* 


i 


ARGUMENT. 


The  Jefferson  National  Expansion  Memorial  Project, 
since  its  creation,  has  established  quarters  on  the  sec¬ 
ond  floor  of  the  Buder  Building,  in  St.  Louis,  Mis¬ 
souri,  and  has  accumulated  in  its  hies  a  wealth  of 
material  and  information  of  all  matters  relative  to  the 
project.  While  a  skeleton  staff  is  employed,  pending 
the  outcome  of  this  suit,  the  entire  second  floor  and 
part  of  the  third  floor  of  this  building  is  entirely 
rented  for  the  project,  furniture  has  been  moved  in 
and  everything  is  in  condition  to  proceed  immediately 
with  the  work  incidental  to  the  clearing,  construction 
and  completion  of  this  project. 

While  a  group  of  ten  property  owners  and  twenty- 
seven  other  parties  possessing  interests  of  various 
kinds,  running  from  month  to  month  tenancies  to 
fragmentary  leaseholds,  are  opposed  to  the  project, 
a  far  greater  number  of  property  owners  holding 
actual  fee-simple  titles  or  definite  interests  in  the 
land  under  testamentary  trusts  and  otherwise,  are  so 
thoroughly  in  favor  of  the  project  as  a  benefit  not 
only  to  the  city  at  large  but  to  the  country  as  a 
whole,  that  they  are  willing  to  expend  the  money  and 
time  incidental  to  appearing  here  as  friends  of  this 
court  to  aid  this  court  in  its  deliberations.  If  the 
ten  actual  property  owners  and  the  twenty-seven 
holders  of  some  interest  in  property  in  this  area  were 
not  so  small  in  number  and  were  not  so  comparatively 
small  in  property  valuation,  as  shown  on  the  assess¬ 
ment  records  of  the  City  of  St.  Louis,  the  court  might 
well  wonder  what  the  true  feeling  and  sentiment  of 
the  citizens  and  property  owners  in  the  area  and 


immediately  and  directly  concerned  with  the  project 
might  be.  The  overwhelming  majority  of  the  parties 
represented  herein  and  the  tremendously  greater  value 
of  the  property  holdings  of  these  parties  and;  the 
statements  of  these  parties  made  over  their  signatures, 
corporate  and  otherwise,  filed  herewith,  are  ample  evi¬ 
dence  of  the  true  spirit  and  sentiment  of  the  citizens 
property  owners,  and  lessees,  whose  property  will  be 
directly  affected.  The  parties  herein  appearing  as 
friends  of  this  court  represent  a  true  cross-section  of 
the  property  owners  in  this  area,  and  while  it  would 
be  perfectly  possible  to  obtain  a  much  greater  number 
of  property  owners  to  act  as  friends  of  this  couyt,  it 
was  deemed  unnecessary  for  a  greater  number  to  act 
in  view  of  the  overwhelming  proportion  of  the  prop¬ 
erty  owners  who,  upon  being  informed  of  the  pendency 
of  this  action  and  the  reason  for  the  cessation  of  the 
work  on  the  project,  gladly  volunteered  to  appear  in 
this  court  and  to  sustain  among  themselves,  as  a 
civic  project,  the  expenses  incidental  thereto. 

The  appellants  state  in  their  brief  (pp.  23-24)  “the 
questions  are  those  of  grave  character  which  require 
the  most  careful  and  deliberate  examination.  There 
are  not  only  questions  of  law,  but  questions  of  fact, 
which  must  be  determined  before  questions  of  law  can 
be  decided,  *  *  *  the  appellees  and  the  United 

States  can  lose  nothing  by  such  delay.”  As  stated 
herein  in  the  4ft*  (Acting  paragrapfi^me  United 
States,  the  interest  of  which  is  naturally  considered 
by  this  Court,  whether  a  party  or  not,  in  granting  any 
relief  which  would  adversely  affect  it,  has  already 
lost  thousands  of  dollars  in  rent,  salaries  and  expen¬ 
ditures  of  all  kinds,  and  daily  is  losing  more  hundreds 
and  thousands  of  dollars  by  reason  of  the  delay 
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already  liad  by  reason  of  this  action.  To  grant  any 
injunction  herein  would  mean  the  loss  in  the  aggre¬ 
gate  of  probably  hundreds  of  thousands  of  dollars  to 
the  United  States  Government.  The  persons,  firms, 
corporations  and  trustees  represented  herein  are  daily 
put  to  the  inconvenience  incidental  to  not  knowing 
when  to  move,  when  to  make  leases  for  new  quarters, 
when  to  terminate  leases  for  old  quarters,  whether  to 
rent  or  rerent  old  quarters,  and  for  what  period  of 
time,  and  all  the  other  multitudinous  questions  aris¬ 
ing  out  of  the  indecision  occasioned  by  the  present 
situation.  In  addition  to  the  consideration  of  the  loss 
to  the  United  States  the  statements  of  the  persons, 
firms  and  corporations  in  the  exact  situation  of  the 
appellants,  which  statements  are  filed  herewith,  are 
ample  evidence  of  the  loss  of  time  and  money  which 
they  have  already  sustained  by  reason  of  the  actions 
of  the  appellants,  and  indicate,  and  indicate  strongly, 
the  great  loss  which  will  be  sustained  by  them  if  the 
action  of  the  lower  court  is  not  upheld  and  affirmed. 

Strange,  indeed,  it  is  that  the  minute  minority  ap¬ 
pearing  here  as  appellants  will  be  forced  into  liquida¬ 
tion,  bankruptcy,  etc.  (Appellants'  Brief  p.  24),  if  ten 
times  as  many  property  owners,  all  business  men  and 
merchants  or  representatives  of  business  men,  are  not 
only  willing,  but  anxious,  to  move  out  of  this  decadent 
tumbled  down  area  here  under  discussion. 

While  it  is  not  the  purpose  of  the  parties  repre¬ 
sented  herein,  as  friends  of  the  Court,  to  argue  at 
length  the  legal  questions  involved,  for  the  reason 
that  there  are  briefs  before  this  court,  submitted  on 
behalf  of  respondents  and  on  behalf  of  the  Jefferson 
National  Expansion  Memorial  Commission,  which 
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fully  set  forth  the  legal  issues  involved,  and  which 
argue  with  great  talent  and  ability  the  law  with  re¬ 
spect  thereto,  the  attention  of  the  Court  is  drawn 
to  the  portion  of  the  brief  submitted  by  Mr.  Geaslin 
on  behalf  of  the  Memorial  Commission  concerning 
the  nonjoinder  of  the  United  States  and  the  City  of 
St.  Louis. 

The  United  States,  as  a  separate  entity,  is  not  only 
an  interested  party  hereto,  but  is  an  absolutely  nec¬ 
essary  party  to  this  action  if  it  is  to  be  maintained 
and  the  prayer  thereof  granted  under  any  circum¬ 
stances.  While  the  City  of  St.  Louis,  as  ably  con¬ 
tended  by  Mr.  Wayman,  is  a  necessary  party  hereto, 
the  United  States  is  especially  necessary  as  a  party 
to  this  action,  since  the  funds,  the  use  of  which  is 
sought  by  this  action  to  be  enjoined,  are  deposited 
with  the  United  States  as  trustee.  The  United  States 
mav  have  mingled  these  funds  with  other  funds!  be- 
longing  to  the  United  States  or  belonging  to  other 
entities  for  which  the  United  States  is  also  acting  as 
a  trustee,  but,  still,  are  earmarked  for  the  benefit ;  and 
use  of  the  Memorial  project  here  under  discussion.  It 
is  the  opinion  of  counsel  for  the  parties  represented 
herein  that  this  action  cannot  be  maintained  by  the 
plaintiffs,  appellants  here,  without  the  joinder  of!  the 
United  States,  for  the  reason  that  any  affirmative  ac¬ 
tion  by  this  Court  in  sustaining  the  prayer  in  appel¬ 
lants'  petition  would  of  necessity  be  directed  against 
the  holder  of  the  funds,  which  in  this  case  is!  the 
United  States  and  which  is  not  a  party  to  this  action 
and  is,  therefore,  not  within  the  jurisdiction  of  this 
Court  in  this  action.  The  parties  against  whom!  the 
suit  was  brought  originally  are  officers  of  the  United 
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States,  but  as  such  do  not  hold  the  funds  sought  to  be 
reached  bv  this  action.  Anv  affirmative  relief,  such 
as  that  sought  by  appellants,  must  be  granted,  if  it 
should  be  granted  at  all,  under  the  facts  and  circum¬ 
stances  herein  present,  against  the  entity  in  posses¬ 
sion  of  the  funds  sought  to  be  reached.  This  lack  of 
joinder  of  the  United  States  as  the  possessor  of  the 
funds  involved,  is  fatal  to  the  contentions  set  forth  by 
the  appellants  and  to  any  relief  sought  by  the  appel¬ 
lants. 

Apparently,  as  the  major  point  and  principal  rea¬ 
son  of  appellants  for  granting  their  prayer,  the  fol¬ 
lowing  is  stated  (Brief  p.  24):  “Not  only  is  the  bal¬ 
ance  of  convenience  strongly  in  favor  of  injunction 
pendente  lite,  but  it  can  be  truthfully  said  that  such 
injunction  involves  no  inconvenience  whatsoever  to 
any  one.”  It  is  obvious  from  the  foregoing  and  from 
even  a  cursory  reading  of  the  statements  of  the  more 
than  ten  times  as  many  property  owners  represented 
herein  that  great  and  irreparable  inconvenience  and 
damage  has  already  been  done  and  further  damage 
would  be  done  by  an  injunction  pendente  lite.  Such 
inconvenience  and  damage  has  resulted  and  will  result 
from  anv  action  bv  this  Court  (in  the  nature  of  an 
injuction)  to  property  worth  seventeen  times  and 
more  the  assessed  value  of  all  the  property  owned  by 
appellants.  Where  then  is  the  balance  of  conven¬ 
ience?  Certainly  it  is  not  with  the  appellants.  Two 
of  the  parties  herein  represented  can  together  show  a 
greater  balance  of  convenience  than  all  of  a]3pellants 
put  together.  Considering  the  loss  to  the  United 
States  and  the  loss  to  all  the  property  owners  repre¬ 
sented  herein,  clearly  the  balance  of  convenience  is 
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against  the  appellants  and  with  the  appellees  and  with 
these  property  owners  represented  herein  who  would 
be  adversely  affected  by  the  granting  of  any  such  re¬ 
lief  as  that  herein  sought.  j 

The  only  possible  reason  for  granting  an  injunction 
pendente  lite  is  the  balance  of  convenience  of  the  par¬ 
ties,  as  stated  in  the  appellants’  brief,  page  24,  but 
here  the  balance  of  convenience,  in  so  far  as  the  prop¬ 
erty  owners  in  the  proposed  area  is  concerned,  is  over¬ 
whelmingly  against  the  appellants.  Represented  as 
amici  curiae  are  fifteen  times  as  many  tracts  of 
grounds  as  those  tracts  owned  by  appellants  and 
^fifjoer^times  the  total  valuation  of  property  owned  by 
appellants  and  approximately  ten  times  the  number 
of  individual  property  owners,  therefore  the  balance 
of  convenience,  as  set  forth  in  appellants’  brief,  is  pot 
even  a  close  balance,  but  the  appellants  are  on  the 
short  end  of  the  scale  so  clearly  as  to  render  frivolous 
their  argument  concerning  the  balance  of  convenience. 

Appellants  state  in  their  brief  (p.  25)  that  their 'in¬ 
juries  consist  in  the  loss  of  title  to  real  estate,  dam¬ 
age  due  to  cost  of  removal  of  personal  property  to 
new  locations,  increased  rent  in  new  locations,  in¬ 
creased  taxes  due  to  exemption  of  federally  acquired 
real  property  from  taxation,  and  increased  taxes  due 
to  payment  of  interest  and  sinking  fund  of  $2,250,000 
of  said  bonds.  In  connection  with  the  alleged  ;  in¬ 
juries  it  is  well  to  remember  that  this  is  an  appeal 
from  an  order  denying  an  injunction  pendente  lite. 
It  seems  obvious  that  the  only  material  injury  that 
could  possibly  form  a  basis  for  such  relief  as  is  here 
sought  is  the  last-named  alleged  injury,  in  connection 
with  which  the  lower  court  very  properly  held  that 
an  injunction  pendente  lite  would  not  prevent  injury, 
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if  any  resulted  from  increased  taxes  due  to  payment 
of  interest  and  sinking  funding  of  $2,250,000  of  said 
bonds.  Indeed,  such  injury,  if  any,  would  already  be 
an  accomplished  fact,  the  remedy  for  which  would 
have  been  by  injunction  in  the  Circuit  Court  of  the 
City  of  St.  Louis,  and  not  here.  While  it  is  out  of  the 
record,  it  may  be  proper  to  state  here  that  several 
petitions  for  such  an  injunction  were  filed  and  tried 
in  the  Circuit  Court  of  the  City  of  St.  Louis  and  were 
denied.  The  question  is  res  adjudicata  in  the  proper 
jurisdiction  for  the  adjudication  of  such  questions. 

Appellants  admit  (Brief  p.  31)  that  the  principal 
cause  for  the  filing  of  this  suit  is  the  cost  of  moving 
out  of  the  proposed  area,  and  they  admit  in  the  para¬ 
graph  preceding  that  such  damages  are  not  justiciable 
and  cite  a  case  in  support  thereof.  It  is  submitted 
that  if  a  tenant  could  maintain  such  an  action,  then 
the  right  of  eminent  domain  would  be  denied  the 
United  States  against  the  owner  of  the  property  in 
question,  for  in  every  such  case  the  tenant  could  en¬ 
join  the  United  States  from  condemning  the  land  by 
claiming  that  it,  as  tenant,  could  not  be  adjudged 
damages  for  its  expenses  in  moving  from  the  premises. 

The  position  of  twenty-seven  of  appellants  is  really 
one  of  damnum  absque  injuria,  for  in  their  own  argu¬ 
ment  they  admit  that  they  have  no  right  whatever 
either  at  equity  or  in  law.  Furthermore,  they  express 
the  fear  that  they  may  not  be  joined  in  suits  against 
their  landlords  or  lessors  by  the  Government.  The 
appellants  have  stated  that  they  do  not  have  a  com¬ 
plete,  adequate  and  plain  remedy  at  law,  since  ap¬ 
pellees  do  not  aver  in  their  answer  that  they  will  file 
condemnation  suits.  It  would  seem  sufficient  to  state 
in  connection  therewith  that  title  to  property  cannot 
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be  had  without  condemnation  and  payment  of  money 
or  without  voluntary  act  on  the  part  of  the  owners. 
Parties  other  than  the  record  owners  may  intervene 
or  be  heard  by  the  Court  if  they  can  show  any  jus¬ 
ticiable  interest  at  law  in  the  controversy 

* 

Appellants  go  to  great  trouble  to  formulate  an  argu¬ 
ment  concerning  increased  taxation  (Brief  pp.  32-38), 
which  is  founded  principally  on  the  allegation  that 
any  increased  revenue  will  of  necessity  be  made  up 
from  the  merchants  and  manufacturers’  tax.  Despite 
the  fact  that  there  is  no  allegation  and  no  proof  that 
any  of  the  appellants  would  fall  within  such  class  (it 
is  here  stated  that  practically  all  of  the  parties  herein 
are  in  such  class),  it  is  sufficient  to  state  the  obvious, 
that  the  Citv  of  St.  Louis  has  manv  more  avenues  of 

mr 

revenue  than  the  merchants  and  manufacturers’  tax. 
But  how  could  an  injunction  pendente  lite  save  j  the 
appellants  from  such  an  increased  tax  rate,  if  any? 
The  lower  court  properly  found  that  there  was  no 
basis  for  plaintiffs  (appellants  here)  to  fear  any  in¬ 
crease  in  the  rates  of  taxation  described  in  the  peti¬ 
tion  by  virtue  of  the  intended  acts  of  the  defendants 
if  carried  out  during  the  pendency  of  this  suit. 

The  prayer  in  this  case  is  for  an  injunction  pen¬ 
dente  lite  and  the  only  possible  reason  for  granting 
such  a  prayer  is  that  taxes  will  be  increased  during 
the  pendency  of  the  action  in  the  balance  of  the  tax¬ 
able  area  in  St.  Louis  by  the  respondents  Ickes  et  al. 
The  contention  of  appellants  is,  however,  an  impossi¬ 
bility  for  the  reason  that  under  the  Constitution  of 
Missouri  such  purported  injury  to  the  appellants  is 
impossible  for  the  reason  that  a  tax  rate  on  property 
is  set  by  the  Constitution  of  the  State  of  Missouri, 
and  for  a  number  of  years  has  been  maintained  in 
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St.  Louis  at  the  maximum  possible  under  the  Consti¬ 
tution  and  cannot  be  increased  by  any  action  of  re¬ 
spondents  Ickes  et  al.  Since  there  is  no  possibility  of 
injury,  irreparable  or  otherwise,  as  alleged  and  set  up 
by  the  appellants,  there  is  no  basis  for  granting  the 
prayer  in  appellants 7  petition.  As  a  matter  of  fact, 
the  bonds,  the  sale  of  which  produced  the  money 
herein  sought  to  be  reached,  have  already  been  sold 
and  they  will  have  to  be  paid  with  interest  at  a  time 
certain  in  the  future,  and  respondents  Ickes  et  al. 
had  nothing  to  do  with  the  sale  of  said  bonds,  so  that 
the  purported  injury  complained  of  here,  that  is,  in¬ 
creased  taxes  in  the  balance  of  St.  Louis  to  pay  for 
the  bonds,  is  already  an  accomplished  fact,  and  neither 
this  Court  nor  any  court  can  enjoin  anyone,  firstly, 
from  committing  injuries  which  might  result  from 
something  that  has  already  been  accomplished,  and, 
secondly,  this  Court  cannot  enjoin  parties  from  com¬ 
mitting  an  injury  with  which  they  have  no  connection 
and  could  not  possibly  have  under  any  circumstances. 
This  is  especially  true  in  view  of  the  fact  that  re¬ 
spondents  here  at  no  time  have  had  or  will  have  any¬ 
thing  to  do  with  increased  tax  rates  in  St.  Louis  re¬ 
sulting  from  the  obligations  under  the  bonds  of  the 
City  of  St.  Louis.  It  is  submitted  that  the  lower 
court  entered  the  correct  finding  of  fact  in  this  con¬ 
nection  (R.  p.  145). 

If  it  is  true  that  the  only  possible  injury  alleged 
which  might  form  the  basis  for  an  injunction  pen¬ 
dente  lite  is  the  possibility  of  increased  taxes  on  ap¬ 
pellants7  property  in  the  balance  of  St.  Louis  by  rea¬ 
son  of  the  withdrawal  of  the  proposed  area  from  taxa¬ 
tion,  although  it  is  not  proven  that  any  of  appellants 
own  property  in  the  balance  of  St.  Louis,  still  the 
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Mayor  of  the  City  of  St.  Louis  has  stated  on  oath  that 
the  district  in  question  involves  a  net  loss  each  year 
to  the  City,  since  it  costs  the  taxpayers  of  S’t.  Louis 
more  to  maintain  tire  and  police  protection  and  light¬ 
ing  facilities  in  this  decadent  and  dilapidated  area 
than  the  total  of  the  taxes  paid  by  the  property  own¬ 
ers  in  the  proposed  area.  It  seems  obvious,  therefore, 
that  the  tax  rate  of  St.  Louis  City,  instead  of  being 
increased  by  the  removal  of  this  property  from  the 
taxable  area  in  St.  Louis,  would  be  lowered,  because 
the  erection  of  the  proposed  Jefferson  National  Ex¬ 
pansion  Memorial  will  remove  this  net  loss  each  year 
from  the  citizens  of  St.  Louis,  including  the  appel¬ 
lants  here  as  assumed  taxpayers,  in  the  entire  balance 
of  St.  Louis.  ! 

It  was  discovered  some  years  ago  by  progressive 
citizens  in  St.  Louis  that  here  on  the  river  front  in 
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St.  Louis  was  one  of  the  shrines  of  America  and  tlqat 
it  was  ground  consecrated  by  a  multitude  of  historic 
events.  Fortunately  for  the  project,  the  area  had  be¬ 
come  so  dilapidated  that  the  cost  of  the  acquisition 
of  the  property  would  not  be  prohibitive.  This  is  the 
only  similar  area  in  the  United  States  where  it  is  pos¬ 
sible  to  build  a  memorial  of  this  proposed  extent,  be¬ 
cause  in  other  localities  the  cost  of  condemning  the 
improvements  on  the  ground  would  be  excessive. 

It  is  safe  to  say  that  no  building  of  any  consequence 
has  been  erected  in  this  area  since  the  turn  of  this 
century,  with  one  exception.  Buildings  in  the  pro- 
loosed  area  are  rapidly  being  torn  down  to  save  taxes 
and  others  have  been  condemned  in  so  far  as  occu¬ 
pancy  is  concerned,  although  they  are  still  standing, 
mute,  wretched  evidences  of  the  days  of  the  60 ’s, 
70 ’s  and  80 ’s,  with  grass  growing  between  the  cobbles, 
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windows  gone,  floors  fallen  in,  doors  scarcely  hanging 
on  their  rusty  hinges,  with  walls  and  roof  decayed 
and  in  a  dangerous  and  precarious  condition  with 
only  the  ground  floor  boarded  up  against  the  ele¬ 
ments,  and  that  because  of  the  danger  to  persons  who 
pass  by. 

Only  recently,  in  fact  on  December  29,  1936,  a  per¬ 
mit  was  issued  to  wreck  another  one  of  these  ghosts 
of  the  past,  the  reason  stated  being  the  customary 
and  usual  one — to  save  taxes.  The  particular  struc¬ 
ture  to  be  wrecked  under  this  permit  is  typical  of  the 
district,  but  is,  perhaps,  better  than  most  of  the 
buildings,  being  on  a  corner  lot  and  three  stories  in 
height,  but  was  erected  more  than  fifty  years  ago  and 
has  been  idle  and  vacant  for  a  long  period  of  years. 
This  building  was  in  a  desirable  location,  if  any  loca¬ 
tion  in  this  area  might  be  considered  to  be  desirable 
from  the  standpoint  of  good  business.  Sixty  per  cent 
(60^)  of  the  area  is  either  vacant  ground  or  vacant 
and  practically  vacant  buildings. 

Since  post  civil  war  days  this  area  composed  of 
thirty-seven  city  blocks  on  the  water  front  of  St. 
Louis  has  had  a  blighting  influence  on  the  Citv  of 
St.  Louis  and  on  real  estate  values  in  the  downtown 
area,  and  for  fifty  years  or  more  citizens  of  St.  Louis 
have  endeavored  to  rectify  this  blight  on  the  City. 
The  completion  of  the  project  will  undoubtedly  en¬ 
hance  the  values  of  downtown  St.  Louis  properties 
in  every  instance,  and  in  some  cases  will  enhance 
values  to  the  extent  of  forty  to  fifty  per  cent  of  the 
present  value. 

Public-spirited  citizens  in  the  past  have  always 
been  confronted  with,  and  balked  by,  every  possible 
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conceivable  legal  procedure,  regardless  of  merit  or 
substance,  that  could  be  instituted  by  a  very  small 
minority  of  unprogressive  citizens  who  owned  prop¬ 
erty  in  this  blighted  area,  or  who  have  enjoyed  lower 
rentals  at  the  expense  of  the  entire  balance  of  tbe 
City  of  St.  Louis.  i 

The  same  old  situation  is  present  here  where  we 
see  a  minute  fraction  of  the  property  owners  in  the 
area — to  be  exact,  one  and  nine-tenths  per  cent  of 
the  total  assessed  valuation — in  an  endeavor  to  stall, 
balk,  hinder  and  delay  in  every  possible  manner 
this  public  project  through  every  conceivable  means, 
without  regard  for  the  character  or  merits  of  the 
means  employed.  It  is  plain  that  a  very  small  and 
a  comparatively  minute  group  of  property  owners  in 
the  proposed  area,  as  appellants  herein,  intend  and 
attempt  to  use  this  court  and  the  lower  court  to  fur¬ 
ther  bv  this  action  what  thev  consider  to  be  their  own 
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best  ends  to  the  hurt  and  disadvantage  of  the  entire 
balance  of  the  City  of  St.  Louis  and  in  derogation  of 
the  rights  and  feelings  of  the  great  majority  of  other 
property  owners  in  the  proposed  area,  a  cross  section 
of  whom  are  herein  represented. 

The  granting  of  injunctive  relief  is  always  a  matter 
to  be  exercised  with  great  care  and  caution  by  every 
court  invested  with  that  power.  The  position,  rights 
and  the  good  faith  of  the  relators  in  the  bill  should 
be  considered  with  extreme  care,  as  well  as  the  rights, 
properties  and  positions  of  those  not  only  against 
whom  the  writ  might  be  directed,  but  also  of  those 
who  will  be  immediately  and  directly  affected  by  any 
affirmative  action  of  the  Court.  The  granting  of  such 
extraordinary  legal  process  is  not  a  matter  of  right, 


but  is  a  matter  of  discretion  with  the  Court,  and  in 
exercising  such  discretion  courts  have  in  the  past 
maintained  great  caution  in  issuing  such  writs,  and 
have  taken  affirmative  action  only  in  cases  where  it  is 
clearly  shown  that  irreparable  damage  will  be  done 
if  the  writ  is  not  issued. 

It  may  be  argued  that  the  parties  amici  curiae  are 
not  parties  to  this  action,  but  in  answer  it  may  be  said 
the  parties  herein  represented  are  all  property  owners, 
with  one  exception,  who  will  be  affected  adversely, 
damaged  irreparably  and  inconvenienced  by  any  ac¬ 
tion  of  this  Court  in  the  nature  of  sustaining  the  prayer 
of  appellants,  and  all  the  parties  represented  herein 
are  property  owners  who  are  prospective  defendants 
in  condemnation  suits  which  mav  of  necessitv  be  filed 
by  the  Government  in  order  to  acquire  title  to  the 
ground  in  question. 

In  this  case  the  appellants  have  a  clear  legal  course 
of  action  set  forth  in  the  Statutes  of  the  United 
States.  They  are  entitled  to  an  appraisal  of  their 
property  by  commissioners  duly  appointed  by  a  United 
States  Court  having  jurisdiction,  and  if  appellants 
are  not  satisfied  with  such  award,  they  are  entitled 
to  file  exceptions  and  try  their  contentions  before  a 
jury  in  a  federal  court  of  law. 

Whether  additional  taxes  will  be  forced  upon  them 
by  the  River  Front  Memorial  Project  is  a  question 
which  the  lower  court  found,  and  found  correctly, 
against  appellants  in  its  findings  of  fact. 

If  the  appellants  were  not  in  such  slight  numbers 
and  were  not  such  a  minute  minority,  both  of  the 
City  of  St.  Louis  and  of  the  property  owners  directly 
and  immediately  involved,  they  would  be  in  far  better 
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position  actively  and  persuasively  to  request  of  the 
Court  the  relief  sought.  However,  it  is  clear  front 
the  number  of  parties  represented  herein  and  the 
aggregate  value  of  their  properties  and  from  the  num- 

i 

her  of  separate  tracts  of  land  owned  by  them,  that 

i 

the  great  majority  of  landowners,  both  in  the  proposed 

area  and  in  the  tax  area  of  the  entire  Citv  of  St. 

* 

Louis,  are  in  favor  of  the  proposed  Memorial  Project 
and  against  the  relief  sought  by  appellants.  j 

The  parties  represented  herein  state  to  the  Court 
that  the  plain  purpose  of  appellants  is  delay.  The 
main  purpose  of  appellants  is  not  to  get  a  declaratory 
judgment,  but  to  get  an  injunction  pendente  lite,  re¬ 
gardless  of  the  reason  or  merit  of  the  action  in  so  far 
as  a  declaratory  judgment  is  concerned.  The  Declara¬ 
tory  Judgments  Act  was  passed  to  expedite  litigation, 
not  to  hinder  and  delav  it.  The  Court  can  see  and 
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understand,  as  well  as  the  parties  herein  represented, 
that  if  the  appellants  here  could  ever  get  a  court  to 
hand  down  an  injunction  pendente  lite,  the  matter  of 
a  declaratory  judgment  would  be  litigated  and  con¬ 
tinued  as  long  as  legal  process  could  be  made  to  last, 
the  real  purpose  being  to  delay  action  on  the  part  of 
the  United  States  by  means  of  frivolous  and  insincere 
actions  in  court  as  long  as  possible.  Meanwhile  the 
appellants  here  are  losing  nothing,  but  the  United 
States  stands  to  lose  hundreds  of  thousands  of  dol¬ 
lars  and  a  great  number  of  property  owners  herein 
represented  have  been  inconvenienced  and  damaged, 
and  will  be  inconvenienced  and  damaged  as  long  as 
such  dilatory  actions  on  the  part  of  the  appellants 
are  permitted  to  continue  in  the  courts.  An  injunc¬ 
tion  pendente  lite  here  would  be  a  violation  of  the 
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whole  spirit  and  meaning  of  the  Declaratory  Judg¬ 
ments  Act  and  in  derogation  of  the  whole  purpose  of 
the  Congress  of  the  United  States  in  enacting  the  law 
under  which  this  suit  is  filed. 

The  lower  court  was  evidently  aware  of  the  inten- 

tion  of  appellants  and  was  cognizant  as  well  of  the 

facts  in  this  case  in  making  its  findings  of  fact. 

Those  findings  of  fact  which  appear  in  this  record 

are  the  true  facts  and  the  parties  hereto  as  amici 

curiae  submit  that  the  conclusions  of  law  also  are 

entirely  correct  and  should  be  sustained  bv  this  Court 
*  » 

along  with  the  judgment  entered  in  the  lower  court. 

The  parties  represented  herein,  as  friends  of  the 
Court,  submit  that  the  findings  of  the  lower  court,  its 
conclusions  of  law,  and  the  judgment  rendered  by  it 
are  not  only  correct  in  law,  but  are  correct  in  equity 
and  good  conscience,  and  should,  therefore,  be  sus¬ 
tained  and  affirmed  by  this  Court. 

Respectfully  submitted, 

CLIFFORD  GREVE, 

Amicus  Curiae. 


OF  E.  &  WAYMAN,  AMICUS  CURIAE 
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UNITED  STATES  COURT  OF  APPEALS 

i 

FOR  THE  DISTRICT  OF  COLUMBIA. 


APRIL  TERM,  1936. 


No.  6827. 
Special  Calendar. 


AUGUST  BALTER,  EDWARD  C.  BARNIDGE,  LOUIS 

CHRISTOPHERSON  et  al.,  Appellants, 

vs.  i 

HAROLD  L.  ICKES,  Individually  and  as  Secretary  of  the  I 
Interior  of  the  United  States,  ARNO  B.  CAMMERERj 
Individually  and  as  Director  of  the  National  Park  Service 
of  the  United  States,  et  al. 


Appeal  from  the  District  Court  of  the  United  States  for  the 

District  of  Columbia, 


BRIEF  OF  E.  H.  WAYMAN,  AMICUS  CURIAE. 


STATEMENT  OF  THE  CASE. 

The  writer  of  this  brief  is  the  present  incumbent  in 
the  office  of  City  Counselor  of  the  City  of  St.  Louis, 
who  was  granted  leave  of  Court  to  enter  his  appear¬ 
ance  as  amicus  curiae  for  the  sole  purpose,  and  no 
other,  of  suggesting  to  the  Court  that  there  can  be  no 
complete  determination  of  all  the  issues  involved,  be- 
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cause  the  City  of  St.  Louis,  an  indispensable  party  to 
such  determination,  has  not  been  made  a  party  to  the 
suit.  This  brief,  therefore,  will  be  limited  to  that 
precise  question,  to  -which  the  following  facts  are 
alone  relevant: 

On  April  10,  1935,  the  Governor  of  the  State  of 
Missouri  approved  an  Act  of  the  General  Assembly 
theretofore  passed  (Exhibit  A  to  the  Bill,  R.  42-45). 
By  this  Act  it  was  provided  that  if  at  any  time  the 
United  States,  or  any  qualified  authority  thereof, 
shall  propose  to  establish  and  improve,  within  any 
any  city  of  the  State  having  a  population  of  four 
hundred  thousand  or  more  inhabitants,  a  National 
Park  or  Plaza,  intended  and  designed  to  commemo¬ 
rate  any  great  event  or  movement  in  our  national 
history,  to  be  accessible  to  the  public  under  federal 
regulation,  and  one  thousand  or  more  inhabitants  of 
such  city  shall  petition  the  Board  of  Aldermen,  ask¬ 
ing  that  an  election  be  called  to  determine  whether 
the  city  shall  incur  an  indebtedness,  and  evidence  the 
same  by  the  issuance  of  bonds  for  the  purpose  of  pro¬ 
viding  funds  to  pay  to  the  United  States,  in  con¬ 
sideration  of  the  location  and  establishment  of  such 
park  or  plaza,  the  Board  of  Aldermen  shall  call  such 
election  as  soon  as  it  conveniently  mav  be  done. 

V  •* 

Section  Two  of  the  Act  provided  that  at  such  elec¬ 
tion  there  shall  be  submitted  to  the  voters  the  ques¬ 
tion  of  whether  the  City  shall  incur  such  an  indebted¬ 
ness  for  the  purpose  stated,  in  the  sum  fixed  by  the  ordi¬ 
nance  calling  such  election,  which  sum  shall  not  ex¬ 
ceed  one-fourth  of  the  total  amount  to  be  expended  by 
the  United  States,  and  in  no  event  to  exceed  the  sum  of 
$8,000,000,  and  that  the  sum  so  submitted  to  the 


voters  shall  not,  when  added  to  the  other  indebted¬ 
ness  of  the  city,  exceed  its  capacity  to  become  in¬ 
debted  under  the  Constitution  of  the  State. 

Section  Three  required  the  assent  of  two-thirds  or 
more  of  the  voters  voting  on  the  proposition. 

Section  Four  gives  the  consent  of  the  State  of  Mis¬ 
souri  to  the  acquisition  by  the  United  States,  by  pur¬ 
chase,  .  grant  or  condemnation,  of  any  lands  or  im¬ 
provements  thereon  in  any  city  to  which  the  Act  is 
applicable,  for  the  purpose  of  establishing,  improving 
in  any  manner  and  maintaining  any  National  Park  or 
Plaza  of  the  character  described. 

Pursuant  to  the  authority  of  the  legislative  act  just 
referred  to,  the  City  of  St.  Louis,  on  July  1,  1935, 
adopted  and  approved  Ordinance  No.  40592  (Exhibit 
B  to  the  Bill,  R.  45-51),  which  recited  that  the  United 
States  has  under  consideration  and  formulation  a  plan 
to  establish  and  improve,  within  the  City  of  St.  Louis, 
along  the  Mississippi  River,  a  National  Park  or  Plaza, 
intended  and  designed  to  constitute  a  monument  and 
memorial  to  “commemorate  the  Louisiana  Purchase, 
the  Lewis  and  Clark  Expedition,  the  Acquisition  of 
California  and  Texas,  and  other  related  movements 
and  g'*eat  events  in  our  National  history”;  that  Such 
National  Park  or  Plaza  is  to  be  accessible  to  the  pub¬ 
lic  under  Federal  regulation,  and  is  to  cover  an  area 
within  the  City  of  St.  Louis  of  not  less  than  1,000,000 
square  feet;  that  pursuant  to  the  Act  of  the  General 
Assembly  of  the  State  of  Missouri,  approved  April  10, 
1935,  one  thousand  or  more  taxpayers  had  petitioned 
the  Board  of  Aldermen  of  the  City  of  St.  Louis,  ask¬ 
ing  that  an  election  be  held  to  determine  whether,  in 
consideration  of  the  location  and  establishment  of 
such  park  or  plaza  in  the  City  of  St.  Louis,  the  City 
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shall  incur  an  indebtedness  for  the  purpose  of  provid¬ 
ing  funds  to  make  the  payment  by  way  of  assistance 
to  the  United  States;  that  the  total  amount  proposed 
to  be  expended  by  the  United  States  is  approximately 
$30,000,000;  that  the  City  is  authorized  by  the  said  Act 

of  the  General  Assembly  to  incur  an  indebtedness  in  an 

•> 

amount  not  to  exceed  one-fourth  of  the  total  amount 
to  be  expended  by  the  United  States,  if  approved  by 
two-thirds  or  more  of  the  voters  of  the  Citv  of  St. 
Louis  voting  on  the  proposition  to  incur  such  an  in¬ 
debtedness;  that  the  said  Act  of  the  General  As¬ 
sembly,  upon  the  filing  of  the  petition  by  said  taxpay¬ 
ers,  required  the  Board  of  Aldermen  to  call  such  an 
election,  so  long  as  the  indebtedness  proposed  to  be 
incurred  at  such  election,  when  added  to  the  other  in¬ 
debtedness  of  the  City  of  St.  Louis,  does  not  exceed 
its  capacity  to  become  indebted  under  the  Constitu- 
tion  of  the  State  of  Missouri;  that  the  amount  of  in¬ 
debtedness  necessary  to  be  incurred  is  $7,500,000;  that 
the  City  of  St.  Louis  is  authorized  by  the  Constitu¬ 
tion  of  the  State  of  Missouri  to  incur  an  indebtedness 
not  in  excess  of  10  per  cent  of  the  assessed  value  of 
all  taxable  property  in  the  City  of  St.  Louis,  as  of  the 
assessment  made  June  1,  1932;  that  the  assessed  value 
of  all  taxable  property  in  the  City  of  St.  Louis  on 
June  1,  1932,  was  $1,134,405,473;  that  the  present  debt 
of  the  City  of  St.  Louis  outstanding,  for  the  purpose 
of  determining  the  debt  limitation,  is  $89,382,500;  that 
the  present  'debt  limitation  of  the  City  is  $113,- 
440,547,  and  that  the  present  outstanding  debt  of 
the  City,  together  with  the  sum  of  $7,500,000  proposed 
by  this  ordinance,  will  not  exceed  the  debt  limitation 
of  the  City,  as  required  by  the  Constitution  of  Mis¬ 
souri.  The  ordinance  then  proceeds  to  ordain  that  a 
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special  election  shall  be  held  on  September  10,  1935, 
and  provides  that  at  such  election  the  following  prop¬ 
osition  pertinent  to  this  case  shall  be  submitted  to 
the  voters: 

‘ 4  Shall  the  Citv  of  St.  Louis  be  authorized  to 
borrow  money  and  issue  bonds  for  the  following 
purposes  and  in  the  sums  as  follows: 

“PROPOSITION  NUMBER  ONE:  For  the  pur¬ 
pose  of  providing  funds  to  pay,  by  way  of  assist¬ 
ance  to  the  United  States  or  its  qualified  author¬ 
ity,  in  consideration  of  and  in  order  to  induce 'the 
location  and  establishment  within  the  Citv  of  St. 
Louis  of  an  improved  National  Park  or  Plaza, 
intended  and  designed  to  be  a  monument  and 
memorial  to  commemorate  the  Louisiana  Pur¬ 
chase,  the  Lewis  and  Clark  Expedition,  the  acqui¬ 
sition  of  California  and  Texas,  and  other  related 
movements  and  great  events  in  our  national  his¬ 
tory  to  which  the  vision  and  foresight  of  Thomas 
Jefferson  and  the  hardihood  and  courage  of  the 
pioneers  of  his  time  made  such  valuable  contribu¬ 
tion,  Seven  Million  Five  Hundred  Thousand  Dol¬ 
lars  ($7,500,000).” 

The  election  was  duly  held  on  September  10,  1935, 
the  dav  fixed  bv  the  ordinance,  at  which  election  more 
than  two-thirds  of  the  votes  cast  thereat  were  cast  in 
favor  of  the  incurring  of  said  indebtedness  of  $7,- 
500,000  and  the  issuance  of  bonds  therefor  (R.  13). 
Thereafter  (R.  14)  an  ordinance  was  adopted  and  ap¬ 
proved  by  the  City,  ordering  the  issuance  of  $7,500,000 
in  bonds  of  the  City  of  St.  Louis,  to  be  called  Jeffer¬ 
son  National  Expansion  Memorial  Bonds,  the  proceeds 
of  which  were  to  be  used  for  the  purposes  stated  in 
the  proposition  stated  to  the  voters. 

i 
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On  December  21,  1935,  the  President  of  the  United 
States  signed  Executive  Order  7253  (Exhibit  D  to 
Bill  of  Complaint,  R.  71-2),  by  which  the  President, 
pursuant  to  the  authority  vested  in  him  by  the  Emer¬ 
gency  Relief  Appropriation  Act  of  1935,  approved 
April  3,  1935,  allocated  to  the  Secretary  of  the  In¬ 
terior,  from  the  funds  made  available  by  that  Act, 
the  sum  of  $6,750,000,  which,  together  with  the  sum 
of  $2,250,000  to  be  contributed  by  the  City  of  St.  Louis 
and  accepted  by  the  Secretary  of  the  Interior  under 
authority  of  the  Act  of  August  21,  1935  (Historic 
Sites  Act),  will  make  available  for  said  project  the 
total  sum  of  $9,000,000,  which  sum  the  Secretary  of 
the  Interior  was  authorized  to  expend  in  acquiring 
the  property  and  developing  and  preserving  it  for  the 
purposes  of  said  Act  of  August  21,  1935,  upon  the 
express  condition,  however,  that  the  City  of  St.  Louis 
should  first  make  available  the  sum  of  $2,250,000  to 
the  Secretary  of  the  Interior  for  such  purposes. 

On  February  1,  1936,  the  City  of  St.  Louis  adopted 
and  approved  an  ordinance  appropriating  out  of  the 
proceeds  to  be  derived  from  the  sale  of  bonds  of  the 
City  authorized  by  Ordinance  40651,  the  sum  of 
$2,250,000,  in  order  to  make  the  payment  to  the  Sec¬ 
retary  of  the  Interior,  which  the  Mayor  and  the  Comp¬ 
troller  of  the  City  are  authorized  and  directed  by  the 
ordinance  to  make. 

On  or  about  May  18,  1936  (R.  19),  the  Mayor  and 
Comptroller  of  the  City  sold  $2,250,000  of  the  bonds 
authorized  by  Ordinance  40651  at  par,  and  paid  into 
the  Treasury  of  the  United  States,  for  the  use  of  the 
Secretary  of  the  Interior  and  the  National  Park  Serv¬ 
ice,  the  sum  of  $2,250,000  of  the  proceeds  of  such  sale. 

On  June  8,  1936,  the  appellants  herein  filed  in  the 
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Supreme  Court  of  the  District  of  Columbia,  their  bill 
of  complaint,  in  which  they  prayed  that  the  defend¬ 
ants,  appellees  herein,  be  enjoined  from  making  any 
use  of  the  funds,  as  provided  by  Executive  Order:  No. 
7253  of  the  President,  for  the  purpose  of  acquiring 
any  real  property  owned  by  the  appellants  in  fee  or 
occupied  by  some  of  them  as  lessees  or  tenants,  upon 
the  ground,  among  others,  that  the  said  defendants 
(appellees)  had  no  right  or  power  to  make  use  of  the 
sum  of  $2,250,000  contributed  by  the  City  of  St.  Louis. 

In  the  bill  of  complaint  it  was  alleged  (R.  18-19) 
that  the  City  of  St.  Louis,  having  been  authorized  to 
sell  bonds  not  to  exceed  $7,500,000  to  provide  funds 
to  pay  to  the  United  States  one-fourtli  of  the  total 
amount  to  be  expended  by  the  United  States  for  the 
acquisition  and  establishment  of  such  National  Park 
or  Plaza,  had,  pursuant  to  the  requirements  of  the 
Executive  Order  of  the  President,  authorized  and 
directed  the  Mayor  and  Comptroller  to  pay  to  the 
Secretary  of  the  Interior  the  sum  of  $2,250,000;  and 
that  sum  of  $2,250,000  was  paid  by  the  Mayor  and 
Comptroller  on  May  18,  1936,  although  it  is  averred  in 
the  bill  of  complaint  (R.  35)  that  the  sole  legislative 
authority  for  the  issuance  of  bonds  and  the  payment 
of  the  proceeds  thereof  to  the  United  States  is  the 
aforesaid  Missouri  Enabling  Act,  and  that  under 
said  Enabling  Act  and  the  decision  of  the  Supreme 
Court  of  the  State  of  Missouri  in  the  case  of  Vrooman 
v.  City  of  St.  Louis  et  al.,  the  City  had  authority  to 
pay  only  $7,500,000  (not  $2,250,000),  and  only  as  the 
consideration  for  the  establishment  of  an  improved 
National  Park  or  Plaza  to  cost  approximately  $30,- 
000,000,  and  to  be  constructed  in  accordance  with  cer¬ 
tain  plans  of  the  United  States  Territorial  Commis- 


sion;  in  other  words,  that  the  City  was  authorized  to 
pay  nothing  to  the  United  States  except  upon  a  defi¬ 
nite  commitment  by  the  United  States  for  the  expen¬ 
diture  of  $30,000,000,  in  which  event  it  is  averred  that 
under  the  Missouri  Enabling  Act  and  the  decision  of 
the  Supreme  Court  referred  to,  the  City  was  author¬ 
ized  to  pay  $7,500,000 — no  more  and  no  less. 

The  bill  of  complaint  then  avers  (R.  36)  that  the 
sum  of  $2,250,000  paid  into  the  Treasury  of  the  United 
States  by  the  Mayor  and  Comptroller  of  the  City  of 
St.  Louis  4  4  was  received  bv  the  United  States  with 
knowledge  bv  all  defendants  of  the  authoritv  bv  which 
such  sum  was  paid  to  the  United  States,  and  that  such 
sum  was  received  by  the  United  States,  impressed 
with  a  trust  which  requires  its  expenditure  to  be  only 
for  the  authorized  purposes  for  which  the  bonds  were 
issued  to  raise  such  fund,  as  provided  by  said  Mis¬ 
souri  Enabling  Act,  said  election  and  said  decision 
and  opinion  of  the  Missouri  Supreme  Court.’ ’ 
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ARGUMENT. 

From  the  foregoing  statement  of  the  averments  in 
appellants’  bill  of  complaint,  it  will  be  apparent:  to 
the  Court  that,  in  so  far  as  the  Citv’s  contribution  of 
$2,250,000  is  concerned,  it  is  claimed  that  the  appel¬ 
lees  have  no  right  or  authority  to  use  such  contribu¬ 
tion,  because,  under  the  authority  of  the  Missouri 
Enabling  Act  and  the  decision  of  the  Supreme  Court 
of  the  State  of  Missouri  in  the  case  of  Vrooman  v. 
The  City  of  St.  Louis  et  al.,  the  City  had  no  authority 

j 

to  make  a  contribution  in  such  an  amount,  and  be¬ 
cause  the  appellees  accepted  such  contribution  of  the 
City  with  a  full  knowledge  of  the  limitations  upon 
the  power  of  the  City  of  St.  Louis  to  make  it. 

The  fact  that  the  bill  of  complaint  and  the  brief  of 
appellants,  based  upon  the  averments  of  the  bill, 
make  the  contention  that  the  appellees  are  holding 
the  City’s  contribution  impressed  with  a  trust,  does 
not  alter  the  fact  that  the  trust  is  claimed  to  have 
come  into  being  because  of  the  limitations  upon  the 
power  of  the  City  of  St.  Louis  to  make  the  contribu¬ 
tion,  so  that  the  question  whether  the  $2,250,000  must 
be  held  by  the  appellees  until  the  Government  j  has 
irrevocably  committed  itself  to  a  $30,000,000  expendi¬ 
ture,  at  which  time  the  City  must  then  contribute 
an  additional  $5,250,000  to  make  a  total  of  $7,500,000, 
brings  directly  in  issue  in  this  case  the  right,  power 
and  authority  of  the  City  of  St.  Louis  under  the  State 
Enabling  Act  and  the  various  City  ordinances  referred 
to  in  the  bill  of  complaint. 

This  issue,  we  respectfully  submit,  is  one  which 
makes  the  City  of  St.  Louis  an  indispensable  party 
to  this  proceeding.  The  validity  of  the  act  of  the 
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City  of  St.  Louis  in  paying  the  $2,250,000  to  the  United 
States  is  directly  involved  in  this  case.  If  this  Court, 
in  giving  the  relief  prayed  for  by  the  appellants, 
should  find  it  necessary  to  declare  that  the  City  of 
St.  Louis  had  no  authoritv  under  the  Enabling  Act 
and  the  ordinances  of  the  City  to  pay  the  sum  of 
$2,250,000  to  the  Federal  Government  pursuant  to  the 
conditions  laid  down  in  the  President's  Executive  Or¬ 
der  (and  we  respectfully  submit  that  the  Court  can¬ 
not  escape  ,a  finding,  either  one  way  or  the  other, 
upon  this  issue),  then  the  Court  ought  to  refuse  to 
exercise  jurisdiction  in  the  case. 

In  the  case  of  Northern  Indiana  R.  R.  Co.  v.  Mich¬ 
igan  Central  R.  R.  Co.,  15  How.  233,  14  Law.  Ed.  674, 

1.  c.  6S0,  the  Supreme  Court  of  the  United  States  had 
before  it  a  case  in  which  the  Northern  Indiana  Rail¬ 
road  Company  sought  to  enjoin  the  Michigan  Central 
Railroad  Company  from  constructing  a  line  of  rail¬ 
road  parallel  to  the  line  of  the  Indiana  Company.  The 
right  claimed  by  the  Michigan  Central  to  construct 
the  road  was  derived  from  the  New  Albany  &  Salem 
Company,  an  Indiana  corporation,  which,  it  appeared, 
could  not  be  made  a  party  defendant  in  a  suit  in  the 
Federal  Court  in  Michigan  without  ousting  the  juris¬ 
diction  of  the  Michigan  Court.  The  contention  was 
made  in  that  case  that  the  New  Albany  &  Salem  Com¬ 
pany  had  no  authority  under  the  Indiana  law  to  con¬ 
struct  a  railroad  over  a  part  of  the  territory  involved 
in  the  construction,  and  having  no  authority  to  do  so 
itself,  could  not  confer  any  authority  upon  the  Mich¬ 
igan  Central. 

In  the  case  at  bar  it  is  claimed  that  the  appellees 
are  threatening  to  use  the  $2,250,000  contributed  by 


—  li¬ 


the  City  of  St.  Louis;  that  the  City  of  St.  Louis  had 
no  right  to  contribute  the  sum  of  $2,250,000,  and  that, 
having  no  right  to  contribute  such  sum,  it  could  con¬ 
fer  no  right  upon  the  appellees  to  use  it.  In  the 
Northern  Indiana  Railroad  case,  supra,  the  Supreme 
Court  of  the  United  States  said: 

“From  the  above  it  appears  that  the  validity 
of  the  New  Albany  &  Salem  charter  is  involved  in 
this  case  for  between  two  and  three  hundred 
miles,  from  Crawfordsville  to  Michigan  City,  and 
thence  to  the  western  line  of  the  State  of 
Indiana.” 

i 

In  the  case  at  bar  it  appears  that  the  validity  of  the 
act  of  the  City  of  St.  Louis  under  the  Enabling!  Act 
and  its  ordinances  is  involved. 

Further  proceeding  in  the  Northern  Indiana  Rail¬ 
road  case,  supra,  the  Supreme  Court  said: 

“Now7,  if  this  Court,  in  giving  the  relief  prayed 
for  by  the  complainant,  should  find  it  necessary 
to  declare  that  the  above  charter  gave  no  author¬ 
ity  to  the  New’  Albany  Company  to  locate;  and 
construct  their  road  north  of  Craw’fordsville,  it 
w’ould  be  ruinous  to  that  company,  and  it  is  clear, 

that  anv  decision  wrhich  shall  declare  the  I  road 
* 

from  Michigan  City  to  the  western  line  of  the 
State  of  Indiana,  without  the  protection  of  law, 
must  equally  apply  to  the  road  from  Michigan 
City  to  Craw’fordsville,  as  they  are  located  and 
built  under  the  same  authority.  This  question  is, 
therefore,  vitally  interesting  to  the  New’  Albany 
Company,  and  by  the  bill  w’e  are  called  upon  to 
decide  that  question,  although  that  company  is 
not  made  a  party  to  the  suit.  It  is  impossible  to 
grant  the  relief  prayed,  without  deeply  affecting 


—  12  — 


the  New  Albany  Company.  If  their  charter  should 
be  held  good,  as  claimed  by  that  company,  an  in¬ 
junction  against  the  defendants  would  materially 
injure  the  New  Albany  Company,  as  it  would  not 
only  impair  the  contract  made  with  the  defend¬ 
ants,  in  regard  to  the  road  from  Michigan  City 
westward  to  the  state  line,  but  it  would,  probably, 
release  the  defendants  from  a  subscription  of  half 
a  million  to  the  stock  of  the  Crawfordsville  Road, 
or  at  least  from  the  payment  of  the  part  of  that 
subscription  which  has  not  been  paid.” 

So  it  is  with  the  case  at  bar.  If  this  Court,  in  giv¬ 
ing  relief  prayed  for  by  the  complainants,  should  find 

it  necessarv  to  declare  that  the  Citv  of  St.  Louis  had 
»  *> 

no  authority  to  contribute  the  sum  of  $2,250,000  in¬ 
volved,  it  would  be  ruinous  to  the  City,  because  the 
appellants  know  that  even  if  the  Court  should  hold 
that  the  appellees  had  the  constitutional  power  and 
authority  to  condemn  land  for  the  purpose  of  con¬ 
structing  this  memorial,  and  that  the  allocation  of 
$6,750,000,  under  the  President’s  Executive  Order,  is 
a  legal  and  constitutional  allocation,  the  construction 
of  this  memorial  would  be  entirely  thwarted  if  the 
Court  should  then  find  it  necessarv  to  hold  that  the 
Citv  of  St.  Louis  had  no  authoritv  to  make  the  con- 
tribution,  for  the  reason  that  the  appellants  know,  and 
the  Executive  Order  states,  that  the  Government  will 
not  spend  a  penny  on  this  memorial,  even  though  its 
officers  had  the  constitutional  and  legal  right  to  do  so, 
if  the  City  of  St.  Louis  does  not  pay  into  the  Govern¬ 
ment  one-fourth  of  the  total  amount  proposed  to  be 
expended.  Therefore,  the  appellants  will  have  at¬ 
tained  their  goal  of  preventing  the  construction  of  this 
memorial,  which  is  all  that  they  hope  to  attain,  and 
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they  are  not  particular  whether  it  be  upon  one  issue  or 
another.  They  would  attain  this  goal,  also,  no  matter 
how  badly  the  City  of  St.  Louis  might  desire  the  con¬ 
struction  of  this  memorial,  and  no  matter  how  much  of 
a  benefit  it  might  be  to  the  City  and  its  people.  i 

The  Supreme  Court  of  the  United  States,  in  the 
Northern  Indiana  Railroad  case,  disposed  of  that  case 
with  the  following  language: 

“*  #  *  jn  a  case  pke  the  present,  where  the 
Court  cannot  but  see  that  the  interests  of  the 
New  Albany  Company  must  be  vitally  affected  if 
the  relief  prayed  by  the  complainants  be  given, 
the  Court  must  refuse  to  exercise  jurisdiction  in 
the  case,  or  become  an  instrument  of  injustice.” 

j 

So  we  respectfully  submit  that  in  the  case  at  bar, 
where  the  Court  cannot  but  see  that  the  interests  of 

i 

the  City  must  be  vitally  affected  by  the  attack  made 
upon  the  power  and  authority  of  the  City  if  the  relief 
prayed  by  the  appellants  be  given,  the  Court  ought 
to  refuse  to  exercise  jurisdiction,  or  become  the  in¬ 
strument  of  injustice  by  pronouncing  judgment  upon 
the  right,  power  and  authority  of  the  City  without 
its  ever  having  been  given  an  opportunity  to  be  heard. 

There  is  no  averment,  or  even  intimation,  in  the 
bill  of  complaint  in  this  case  that  the  appellees  in  any 

i 

way  participated  in  prosecuting  the  alleged  excessive 
acts  of  the  City  of  St.  Louis,  charged  in  the  bill. 
They  are,  therefore,  not  personally  responsible  for  any 
damage  resulting  to  the  appellants  by  reason  of  any 
such  alleged  excessive  acts  of  the  City.  On  the  con¬ 
trary,  it  would  appear  from  the  averments  in  j  this 
bill  that  what  the  appellants  are  really  seeking  to  do 
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is  to  enjoin  the  City  of  St.  Louis  from  using  any  por¬ 
tion  short  of  the  entire  amount  of  the  authorized 
bond  issue,  by  claiming  that  the  money  is  being  held 
by  appellees  impressed  with  a  trust,  for  purposes 
other  than  the  purpose  for  which  appellees  intended 
to  use  it. 

In  a  somewhat  similar  situation,  in  the  case  of  Swan 
Land  &  Cattle  Co.  v.  Frank,  148  U.  S.  603,  37  Law.  Ed. 
577,  1.  c.  579-80,  the  Supreme  Court  of  the  United 
States  said: 

“The  bill  does  not  seek  to  hold  the  defendants 
below  personally  liable  for  the  alleged  fraud  com¬ 
mitted  by  the  vendor  corporations  in  which  they 
are  stockholders.  There  is  no  averment  or  even 
intimation  in  the  bill  that  the  defendants  in  any 
way  participated  in  the  fraudulent  misrepresenta¬ 
tions  of  the  vendor  companies  on  which  it  is 
charged  the  complainant  relied  and  acted  to  his 
injury.  They  were,  therefore,  not  personally  re¬ 
sponsible  for  any  damage  resulting  to  the  com¬ 
plainant  by  reason  of  the  alleged  fraud.” 

The  Supreme  Court  then  proceeded  to  hold  as  fol¬ 
lows: 


“Now*  it  is  too  clear  to  admit  of  discussion  that 
the  various  corporations  charged  with  the  fraud, 
which  has  resulted  in  damage  to  the  complainant, 
are  necessary  and  indispensable  parties  to  any 
suit  to  establish  the  alleged  fraud  and  to  deter¬ 
mine  the  damages  arising  therefrom.  Unless 
made  parties  to  the  proceeding,  in  which  these 
matters  are  to  be  passed  upon  and  adjudicated, 
neither  they  nor  their  other  stockholders  would 
be  concluded  by  the  decree.  The  defendants 
cannot  be  required  to  litigate  those  questions 
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which  primarily  and  directly  involve  issues  with 
third  parties  not  before  the  Court.’ ’ 

i 

In  the  case  at  bar,  we  say  it  is  too  clear  to  admit!  of 
discussion  that  the  City  of  St.  Louis,  charged  with 
having  exceeded  its  authority,  which  it  is  alleged  will 
result  in  damage  to  the  appellants,  is  a  necessary  and 
indispensable  party  to  any  suit  to  establish  the  ex¬ 
istence  or  lack  of  such  authority,  and  that  unless  the 
City  of  St.  Louis  is  made  a  party  to  the  proceeding,  ■ 
in  which  the  matter  of  its  right  and  authority  is  to 

be  passed  upon  and  adjudicated,  it  would  not  be  con- 

! 

eluded  by  the  decree.  The  appellees  in  this  case  can¬ 
not  be  required  to  litigate  those  questions,  which 
primarily  and  directly  involve  issues  with  a  third 
party  not  before  the  Court. 

In  appellants’  brief  (p.  92),  the  argument  is  made 
that  the  Missouri  Enabling  Act  shows  clearly  The 
intent  that  any  money  paid  shall  be  paid  as  the  con¬ 
sideration  for  the  establishment  of  a  National  Park 
or  Plaza,  and  has  no  reference  to  paying  money  as  a 
gift,  and  that  it  does  not  allow  payment  as  the  con¬ 
sideration  for  the  acquisition  and  preservation  of 
historic  sites  within  the  City.  Thus,  the  authority 
of  the  Citv  of  St.  Louis  under  the  Act  of  the  General 

i 

Assemblv  of  the  State  is  directly  drawn  in  issue. 

In  a  case,  to  which  the  State  of  California  and  the 
Southern  Pacific  Company  alone  were  parties,  j  the 
right  of  the  City  of  Oakland,  California,  to  make  a 
certain  grant  of  its  water-front  was  involved,  and  the 
contention  was  made,  among  others,  that  the  State  of 
California  had  no  authority,  under  the  Constitution, 
to  convey  the  land,  forming  the  Oakland  Water-front, 
to  the  City  of  Oakland.  The  Supreme  Court  of  the 
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United  States,  in  that  case  (39  Law.  Ed.,  1.  c.  693), 
said: 

“*  *  *  If  this  Court  were  of  opinion  that  the 
City  of  Oakland  occupied  the  position  of  the  suc¬ 
cessor  merely  of  the  Town  of  Oakland;  that  the 
grant  of  water-front  to  the  town  was  as  compre¬ 
hensive  as  is  claimed  bv  defendant,  and  that  it 

V  7 

had  not  been  annulled  bv  anv  act  of  the  legisla- 
ture,  but  also  held  that  the  state  had  no  power  to 
make  such  grant,  then  the  City  of  Oakland  would 
be  deprived  of  the  rights  it  claims  under  the 
grant,  not  by  the  exercise  of  the  legislative  power 
of  the  state,  as  between  it  and  its  municipality, 
but  by  a  judicial  decree  in  a  suit  to  which  the 
city  was  not  a  party.” 

If  the  Court,  in  this  case,  should  hold  that  the  Act 
of  the  General  Assembly  of  Missouri  does  not  mani¬ 
fest  an  intent  that  the  City  of  St.  Louis  should  pay 
this  $2,250,000  to  the  United  States  as  a  gift,  or  that 
it  had  not  granted  to  the  City  the  power  to  pay  the 
sum  for  the  purpose  of  acquiring  and  preserving  his¬ 
toric  sites  within  the  Citv,  then  the  Citv  of  St.  Louis 
would  be  deprived  of  the  rights  it  claims  by  virtue  of 
having  made  the  contribution  to  the  Government,  not 
by  the  legislative  power  of  the  State  of  Missouri,  as 
between  it  and  its  municipality,  but  by  a  judicial  de¬ 
cree  in  a  proceeding  to  which  the  City  of  St.  Louis 
was  not  a  party,  and  in  a  proceeding,  moreover,  in 
which,  so  far  as  the  right  of  the  City  to  make  the  con¬ 
tribution  is  concerned,  there  is  no  question  arising 
under  the  Constitution  and  laws  of  the  United  States, 
and  in  which  the  officers  of  the  United  States  are 
joined,  not  because  they  participated  in  any  manner 
in  the  City’s  alleged  exercise  of  excessive  or  unlawful 


authority,  but  because  the  rights  and  powers  of  the 
City  alone  are  involved. 

i 

It  is  respectfully  submitted  that  it  would  not  be 
a  sufficient  answer  to  the  argument  made  in  this  brief, 
that  the  construction  of  this  memorial  and,  therefore, 
the  rights  and  interests  of  the  City  of  St.  Louis  would 
stand  or  fall  with  the  rights  of  the  individual!  de¬ 
fendants  upon  the  issues  tendered,  as  arising  out  of 
the  Constitution  and  laws  of  the  United  States]  It 
can  be  verv  readilv  conceived  that  the  Court  might 
decide  the  questions  arising  out  of  the  Constitution 
and  laws  of  the  United  States  in  favor  of  the  official 
appellees,  and  thus  leave  the  case  to  turn  solely  upon 
the  one  issue  of  whether  or  not  the  City  had  the  au¬ 
thority  to  contribute  this  monev. 

We  respectfully  submit  that  the  Court  cannot:  dis¬ 
pose  of  all  of  the  issues  tendered  by  this  appeal  in  a 
proceeding  involving  the  City  of  St.  Louis,  which  is 
not  before  the  Court. 

i 

Respectfully  submitted, 

E.  H.  WAYMAN, 

Amicus  Curiae. 
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